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"..The failure to disclose evidence to the accused creates “an
exceptionally high risk of erroneous deprivation.” Without any
opportunity for confrontation, individuals subject to proceedings
that use secret evidence are forced to prove their innocence in the
face of the anonymous “slurs of unseen and unsworn informers.”
As one commentator has noted, “the risk of error is greater, maybe
even much greater, when a person is denied access to the full raw
evidence against him, leaving him incapable of testing the integrity
of that evidence by cross-examination and rebuttal.” In the words
of Justice Frankfurter, “fairness can rarely be obtained by secret,
one-sided determination of facts decisive of rights."’
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"The judge is therefore not in a position to compensate for the lack
of informed scrutiny, challenge and counter-evidence that a person
familiar with the case could bring. Such scrutiny is the whole
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point of the principle that a person whose liberty is in jeopardy
must know the case to meet."*
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"The special advocate can challenge the Minister's claim that the
disclosure of information could be injurious to national security or
endanger the safety of any person. The special advocate can further
challenge 'the relevance, reliability and sufficiency of information or
other evidence that is provided by the Minister and is not disclosed
to the permanent resident or foreign national and their counsel, and
the weight to be given to it.' Bill C-3, however, specifically provides
that the special advocate is not a party to the proceeding and does not
have a solicitor-client relationship with the permanent resident or
foreign national."
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"Taken as a whole, the procedure completely lacks the essential
characteristics of a fair hearing. It is important not to pussyfoot about
such a fundamental matter: the special advocate procedure
undermines the very essence of elementary justice. It involves a
phantom hearing only".'’
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"In the UK, an attempt has been made by the authorities to
compensate for some of the procedural failings of control orders by
borrowing the “special advocates” system originally introduced in
immigration proceedings. As in the immigration context (see
earlier discussion), this response has been criticised by many as
inadequate to permit the “controlee” to effectively challenge the
allegations against them. The House of Lords has not found the
control order scheme as such to be incompatible with the Human
Rights Act. The judiciary has however held that a system of
“special advocates” will not necessarily compensate for the grave
legal disadvantage experienced by those being issued with a
control order, and that courts must look “at the process as a whole”
to determine whether or not, on the facts of a particular case,
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justice has been done".

Arthur Chaskalson, What's Happening to the Right to a Fair Hearing, 41 Isr. L. Rev. 522, 534 12
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Counter-Terrorism and Human Rights 112 (2009)
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"The Court further considers that the special advocate could
perform an important role in counterbalancing the lack of full
disclosure and the lack of a full, open, adversarial hearing by
testing the evidence and putting arguments on behalf of the
detainee during the closed hearings. However, the special advocate
could not perform this function in any useful way unless the
detainee was provided with sufficient information about the
allegations against him to enable him to give effective instructions
to the special advocate. While this question must be decided on a
case-by-case basis, the Court observes generally that, where the
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evidence was to a large extent disclosed and the open material
played the predominant role in the determination, it could not be
said that the applicant was denied an opportunity effectively to
challenge the reasonableness of the Secretary of State's belief and
suspicions about him. In other cases, even where all or most of the
underlying evidence remained undisclosed, if the allegations
contained in the open material were sufficiently specific, it should
have been possible for the applicant to provide his representatives
and the special advocate with information with which to refute
them, if such information existed, without his having to know the
detail or sources of the evidence which formed the basis of the

allegations".*®
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9901 Yy Waldman-y Forcese 1¥Wnn o 1nydm PT 007y Dy Ppnn DIpnn1a .36
LO0PN NN S TNPHRN PN TIY NN DY TPNPYPN NITON DIYY ,0N)PIVIP
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"Appointment of special advocates should always be regulated by
statute establishing clear rules for the processes. Judicial oversight
should be undertaken on the basis of a balancing test in which the
judge weighs the public interest in disclosure against the public
interest in non-disclosure. Where possible there should be
disclosure, but if that is not practical, a special advocate should
press for as much disclosure as possible, and in relation to
information that is not disclosed, the special advocate should be
required to test the veracity of such information in active cross-
examination and independent investigation. To this end full
disclosure must be made to the special advocate, who should be a
highly skilled advocate, independent of government, with ongoing
access to the named person during the proceedings. The special
advocate must be under a duty not to disclose the confidential
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information either directly or indirectly to the named person or

anyone else, but should also have a duty of confidentiality to the

named person akin to a solicitor and client relationship"."

1N DY HOYNRYN TN IDINI NOYNN MINNI DTN NPMIDTY NOMWNN NTYNN D) 9010 .37
S TIVNN PAY TRPHN PTR TIY P2 NNYPND MIVIN

"In our view it is essential, if Special Advocates are to be able to
perform their function, that there is greater opportunity than
currently exists for communication between the Special Advocate
and the controlled person. We were impressed by the preparedness
of the Special Advocates to take responsibility for using their
professional judgment to decide what they could or could not safely
ask the controlled person after seeing the closed material. With
appropriate guidance and safeguards, we think it is possible to relax
the current prohibition whilst ensuring that sensitive national
security information is not disclosed. We therefore recommend a
relaxation of the current prohibition on any communication between
the special advocate and the person concerned or their legal
representative after the special advocate has seen the closed
material".?’
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Craig Forcese & Lorne Waldman, Secking Justice in an Unfair Process: Lessons from Canada, The
United Kingdom, and New Zealand on the Use of "Special Advocates" in National Security
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. http://www.aclu.org/national-security/aclu-testifies-house-anti-terrorism-financing-laws

Report of the Special ,5wn» XY, M0 TR 1A HY 711977 RE K193 79K DT AT 79707 By 2
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http://www.aclu.org/files/pdfs/humanrights/blockingfaith.pdf
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Assessing Damage, Urging Action: Report of the Eminent Jurists Panel on Terrorism, Counter-
Terrorism and Human Rights 114 (2009).
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Joined Cases C-402/05 P and C-415/05 P, Yassin Abdullah Kadi and Al Barakaat International 3

Foundation v. Council of the European Union and Commission of the European Communities, decision
of September 3, 2008.

Report of the Special Rapporteur on Human Rights and Terrorism, 11, 13 UN Doc. A/61/267, 16 *°

August 2006 (http://daccess-dds-

ny.un.org/doc/UNDOC/GEN/N06/477/03/PDF/N0647703.pdf?OpenElement).

Blocking Faith, Freezing Charity: Chilling Muslim Charitable Giving in the "War on Terrorism

.Financing, 22 (2009)

KindHearts for Charitable Humanitarian Dev., Inc v. Geithner, 647 F. Supp. 2d 857, 897 (N.D. Ohio **

2009) (August 18 Order).
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“like Joseph K. in The Trial[,] . . . [can prevail only if he can] prove that he is not a terrorist regardless

of what might be implied by the Government’s confidential information. It is difficult to imagine how
even someone innocent of all wrongdoing can meet such a burden.” Rafeedie v. INS, 880 F.2d 506, 516

(D.C. Cir. 1989).

Only the most extraordinary circumstances could support Xp* X7 *27797 D WA W' posw 03
one-sided process. We cannot in good conscience find that the President’s broad generalization
regarding a distant foreign policy concern and a related national security threat suffices to support a
process that is inherently unfair because of the enormous risk of error and the substantial personal
interests involved. American-Arab Anti-Discrimination Comm. v. Reno (ADC), 70 F.3d 1045, 1070-71
(9th Cir. 1995);
Written Statement of Michael German, Policy Counsel American Civil Liberties Union Washington *°
Legislative Office On “Anti-Money Laundering: Blocking Terrorist Financing and its Impact on
Lawful Charities” Before the Subcommittee on Oversight and Investigations House Committee on
Financial Services May 26, 2010 (available at
http://www.aclu.org/files/assets/House_Committee_on_Financial Services Subcommittee Testimony.

pdf
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"...proposals that would ensure full compliance with
international human rights law, in particular the introduction of
a genuinely independent judicial or quasi-judicial complaint
mechanism, a clear list and de-listing process, and strict time
limits for listing decisions."*®
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"Thus, the decision to include an organisation on a blacklist
must be subject to full remedial proceedings: the organisation
must be able to challenge the designation of it as a “terrorist
organisation”, and the factual basis for that designation, in
effective and fair proceedings (preferably a court). The dictum

.80

.81

Blocking Faith, Freezing Charity: Chilling Muslim Charitable Giving in the "War on Terrorism

.Financing, 22 (2009)

Assessing Damage, Urging Action: Report of the Eminent Jurists Panel on Terrorism, Counter- **
Terrorism and Human Rights 121 (2009).

Human Rights Dissolving at the Borders? Counter-Terrorism and Criminal Law in the EU (2005) *
http://www.amnesty.org/en/library/asset/IOR61/013/2005/en/b280c0de-d4e3-11dd-8a23-(available at

) d58a49¢0d652/i0r610132005en.pdf

Silver and others v. the UK, Judgment of 25 March 1983, para 113. %
Bill Bowring, The Human Rights Implication of International Listing Mechanisms for 'Terrorist' *!
http://www.icj.org/IMG/OSCE-ODIHRReport07.pdfOrganizations 93 (2007) available at

25



of the ECtHR in respect of Art. 6... that “a determination on
questions of both fact and law cannot be displaced by the ipse
dixit of the executive”, also applies to remedies under Art. 13.
Finally, the review body must be able to grant “appropriate
relief”: its rulings should be binding on the State (subject to
relevant appeal proceedings). A merely advisory body cannot
provide an "effective remedy"... Specifically, the courts
must be regular courts, and the judges regular,
independent and impartial judges; and the procedure must
ensure “equality of arms” to the parties."
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"The court must be able to address the full substance of the
issue... This means that the court must be able to assess the
lawfulness..., as well the factual basis and reasonableness of
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Although certain modifications may be made to trial
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the UK."

TP NIV NYIN NTIP Y DY MITION DY NYSNN NOINN DVIAN XD ON 901N .83
Y21V . INYT NPVIDY NP IR MITION 929910 NINAN DD ¥ ,(DYPN NYY) NINN
NN NI NN NYWNNN NVONN NPNY ¥732D NN MIVIND ¥ ,7912Y DTN
1M NONX ,TPONPNN MYIN IOID 02 IMN X732 .9TI0N YW TOND ONN PHNN
.NPPIN NN NVONNN M0 NN

AUR THPVIDY NN PAIYNY 4930 NIV PHIND PN DY MM M PN D1>0Y .84
DTN DI NYND ,MINDIWY IWHN MDY N NP N TON SW PP moan
TON P DYV 29N WYNN DX 1IN0 ,NYIT 918 NPMPIYY NNS NNMO , MY

9071 MWATAT ,94 va 0w
95 'mya v ¥

26



MYNAN DX NN D15 ,NTIDNN PON YW INDND HPVIPY NN PDNY N PVIDY
3 N0N PO NIMNVLN NPVITNIND

YNIND TONY DN NIVIY MWD 190N .1N

7795 DN NMIVID MIYN 90N 1PNY ,DO¥D NIADIAN TINIPYN NNTHYN N 52N .85
YNNI MIONN

DN D) .MDOWY WP NN YT NYPN DNINT MY DYIIP (T)-) ()5 DPOYD e
PN ,NTIONN DY NION MPININ MIOWNN NIND ,NYpan NWVIND TN yap»
JNNYIMY DYTNPN DINYVL” NIIN PRYND PHVIIN TYW MIND NN NNNNY

VINGID DY KD YNINDY 2D ,NTIONN D00 NUPA PV YIP (1)(N)6 PyD e

NPAY” NN, 7.0 MY NI DTPD NIVHN N NIV MY

,A0N2 .00 MPNX I NWIT 1D OV ,PINN NYSN 9D NP1y DI D91 v

NIN D) PIIT NN OMND JDINA NPY 137 520192 WTIND )NIND DYW NYOITH

TAN 92Y2Y DTN NIND YD ,NNINN NN NN NIV, TIT DN DNN

YD PANND , NIV 2NN PN NI ONYN 2D PWIVN L JNIND YINTY PR NIV
SPIYT AN NOYY

NOY2 NINN ONRIYII N0 NN DY NTION D LN NADN NMNN TPYa e
;NP0 DTN NYPA DY DN NON ,7PNNPN NNPYA DD NOD mndmnsd
TNSN T290 (6 PYD) MINTIONY OTIP NIV NINA 1IN PIY M7 T Y
NYPA vHINY ,NTIONNN D) DNXY DIRIN ,DD)N) DIWIND D) TWIND
MM DY HPNMPN NNPAA OMPY NDVIN NN WIAPY W ,INNRD V13
, N0 PRI NMONX PIND 5 PYD NYIAPI NNTD NN .NTIONN TYNN NPTSM
(DT DMININY DIVIN 2XD NIIONA JTN) PINND NYSND 12 PYDa 1IN GN)
DNYPN DONIN PNYY NYSNA W2APH TYNN 2D ,NMNN 1I9INI NI WY
DT DYVINY DONIN DY IMNN ,TPONNN G AN MNPRIT NN IRV

9999 1NIND MNYPH M3y

PIND 2NN 70 WYY 70 IR DY MIANIT MITINN O I PN PN .86
NONY DY Y 19IND MODDWN OIINSN NFIONN TONA NNNLN NPNMYIAN 1), NIV
SPOYNA MIVIAPN ,NMITVAYN MDY NINN

MV OMIN DY PN IR ONY PDINNY NNV NAND PN M IDON Dwnd o
YU NPIY INNN NI NIND D) PN MDD D NY1APA D10 7PN XD ,0¥PNAMN
AN PN DY YINYND MDY MITINND 12 28N , 00N .17-18 DYV YNNI NNN
NPTNN XOD DOV NPND NOVY NTAIN NOIDAN NPINKD NNV DN DV

D2 DT, PV

27



, N0 NN POV 2N P2 PN YIND 19 PYD 70 IR MIANT PIYD
Y MY YNIN IN NIND MDY PON DLV D PAD ,TONND NNY YHN INTY
SDND NNY YAV ITY MDY IR OTPY IN AWAND NI0N2 IN DY LNDIND
SYa (1Y) 191,770 JNIND 1207 HY NTTHND ON*A DYDY DY0NNNN DINYLN DNIND
59 NPANK DP0ND OIPN D PRY DINIAD NN, NIV YHIINY DY NANIN NITINN
1D NIPN TPDLS NPINN NYLN . JNIND MDY PON DD HLM N YN 72N DY

NPT ONDA DY NPINK NHVND DINY NN NNMDY TNDINI NYAN

THRYN IN NMPY NIV NIND INN’Y 2N DY TORND NNV WNN D00 NYSND 20 Py
Y PYD SININD MDY NN OTPY IN VDY IWINRD 1D DN WY ,DOYNNIN MUY
DINY DTN KD DY AUN PINID THYOVNY MDY NYYONY INPA NI NN NMD
N2WAN YOIT NPYD NTYPNI NPND GN 912> TURY ) IND DY PPN dNDIN MDOYad
792 YNIND MDY NN DY NN DD NNNNY W 1D NN NNTHY .NIVD )NIND DY
1P T P NIRD DY NNMORND MWD NN DTPY 21D 12 Wvw DY I NIiNY

TN WNTN MIPNN ONINN DIVINN 12D N2YN P2 INIONN VPN DX YD

SV 7727 1Y DY) H2)I9 NIV NN DY MNTIN N7 DY I0IN NYSND 21 PYO
NN IN NND0 DY DIV IN NYHWN ,NINNA IN,DND DY DIDID IN MIND,9)T NN
DN .Y PYN D09 MOIRD DIPN 9 PN I NN NNTHY 7.029192 DY 12TV Do
DN ; YSIIN 22 PYD ST DY NDIDN NIN NN NN 70D INONY YTI0 YN Nwyn
N N2V OWNN ND DI PRY XTI MNTIN N2 XONX NIV NNDNA Y1TH PR
VAVNT MYSNNI 12 D909 PIND IND INONND NPTIN DD PR ,ITON DY NI

REAPL

I2YNY YPIAN NNTHY DX DOPIY PITY DX ,NIVD NNDNA POIWN 22 PYD PIYD
L9990 PNNVIAN MPY PIND PPN H919N ,114 PYD PNYY D) 75 .TYNNI MONMNN
.2002-270WnN

IN INNRD MPY NN D ,Y2IP) 7 NI0 NYYN MINIAD NNDYIA YPDY DY TDIN 23 PYD
DTN IMND YMOY ¥ To2 PIMY TYUND A0 TID> ¥ TUND 1MYUID DOYNNIN TNIYN
T LMND NPAY WNINA INNRD PTNN VINVIND IN NIV NYYN NONY NPLY YS8ID
NUYN NINID OB 1D GX IN NNIYN YNT PYON PR ,NININDD /D»NIY TORD
YIDY YT O TPTPY PTYND A0 TIDY DR NYYNN NYY1A ¥ 752 NIINDY T ;N0
DN NONWA MY 29V NTHY YINY 1921 719100 T2YT2 9aN0N N TYN DX 9N 71700
MINNY ¥ MNAN 93D 7D NI, NIV NYYN NINID "NNDYIL YOO DY NOINX WIT

D NWYN YN JORY T NN

28

.87

.88

.89

.90

91



PIND 192 PYON 5>TIN0 /M0 NYYN NI OPRY DY IDIN NYSND 25 Pyo
IN OTND NN TNIND MINDY YT TOND MIY VDY DY 2290 WY YIPH ,PYNYD
NYYN NNV NPIY WINI7I RNOYD DPR NYNYNL YT YIND PYON 19 DY MONPND
IVYDD NNDN VPN INN PYON .ONY WHNN DY DPNNHD DYNIY NND YT 70
;I MPXI INPD PIT YD OPNND IMND NN DX ,DPNRD NPYHN IR NPTIAN
121 DTPINND PRY P70 MPX DY DXWIN DY PTY NTRYND 520D D10y XN 1D O
9PN MYN DDIAPN PN DMAT A0 DY NYYA MV NPINVAND ,NMND DY \HY
N D290 NANINA NTNIY MDY NIV NWYN” DY T3 9D NANIN NITIND MR )2IND

DTRONPRIT I DY NXIN YIND NOIRN D

197N IN PN MY N0 MIVND NITTN IN DNVIN DY TOIN NYSND 27 PYD
LONPPN NOWIN IR PIDMN NYNIN N0 NYYN MINID NI MVIYL WHRNYND NN DY
IN NIV NN MDY IWIRD IX DTPY NIVNA DN ,I1ONY IN PYIA WHNYND IN
ININ TN YT DY PNNY PR IN NDTTN D ,NAN0 ()27 PYD 7 N0 IYYN N8
Y MO NINDNI N,V PNIN DYV IN NIV PN TN T HY IPIAPNN N, NIV
IIND NIMY IX NV DN DY MWD ¥ap TIT vHwnn 01PN N NIV NN
0 ININ MDY IWIND IN DTPY NIVN2 VAPNN N NN D NPIN NIV PNYN
MINI XD GN,NN DIV T IPTNY DN .7NTINKR NN ONX XONX ,7I0 NYYN VN IN

197919 15 2D POV NNOYNA YT D

DMPNA IWUN ,DNNINX DY DPHINAD DMNDY P YaNN PYonY 0 DY 010920 DN
- INY DY TN .DOYN MDWAD YNNI 19INI DNYP NPND DIYN DMWY 1PN D1
NN VY DIPN PN - NIV NN I2N”7 DY TO YD NANIN NITHINN NND TN
¥ PNAND NI DX NINRIN I ,NIPN D) ; NPAYN DY MY IO NIDIND NINNN NYIANND

PINN NN NNDY T 2D PO NNOYNA *T

VN PNIITI NNN VMO DY SUnd 5INY PYon 5DY MNONN INNONNI
MYYS NN TYIARD TO7 ANT NYY XD NINY NYDIND 7157 POV, M0 MDdyaa Twnd
NN PT IDNY WNIIN PN VPN NN NNDY NT NDN YT NANN DIY 7 )PNIND
PYN IRYIN D120V PRY 121N .0NA ¥XD 12TN DN 1 DN XNHY NIV DXTIVN

PVAYNN NNVIY DY TIO> NINIPY MPIY NYNN N

WIAPD OIPN DI PR DT IYPNL 7NI0 TPNYN NN DN NPIND DXTINND D) DN

DNYYIN IWARDY 70 TPNWN IR NN 1PN OO IIMNND NN I ,970 19N
.N772YN MO’ YYD NN NOIND 5210 ,0W NMNY NPTV WY DTN M2 DY

UMY PNN IX PAIN NN L,PWIA NPDY IN DDV POIN 28 PYDY ONMa D)
TPV MR DY 770 NIND 1207 DY MONN MIPIND DX TN DX NIV MIVNY

29

.92

.93

.94



T A0 POD NNDYNA T 2 PNIANY W NINAN DI .Do¥D DY NNNN DMIYVLNN 7 NIV0
PN NN 790D

N MAINDY 99V MY MNIVPH MY

9990 Y1992 ADIYD NOINY NIV MIVNIY YIDI NDIYD NOIN

19IN2 DXPOIVN ,DMNIND DD NI DY MO NYLN MWNIA 121N D3PIN NN .95
SV MITHINNY NYIN 0¥ DNNNN DAY TUNN ,NINY DY TN NIV PWNn
AWPM 912> AUN ,DMNIN DY D) NYINYN TN NIV ININY IV 70 IR
MDA N NPT ONDA AYNIYY NN NI XN L,PINT VDR NI NIV DNHY
OONIPNNMIN

NIVNA PYIDID NOWYY NYYY DTN DY T2 QONND WY DP0ND DVUND PININ DNN
TONNDNN MONA ,0V OMPN 25NN 28N ,0°5NINNN ,NTY Y17 M) NOYIN TWIND
MND TV HY GONIY TD YW NIV TNIND MY 19910 WX ,IPTN NIN WY NI D
DTNY N ; DXNNN NMDN DYDY, D) NOYINI Y»DN DY NIN ,DMINT DXVPINID
1V PRY ININIMN DY POIVND NINK MDY TWAND YT 12 YW Y1571 1DV NYIY
VIO NDIYOY YAV OND MIN DTN NINID NINT DRD DN MDY DY WP 9o

19790 MIVNY

DNDIND D) 1ID — PYDI NRI VDY MUY 12700 NYINN MMV M NNpY v
LIVYNN DY DYIN .IDY 72YH DNMDIONN NX 1N KDY - NYSNA DNAPN DINND
YYNNN NYTN IPOXY INY MXTNN TN NN 0NN YT TPINM NI NPNY 909N
2PN MINN VPR NIXM NPPIND PIPYL DY NINN MDY 1MW TINON
PPN MOMNNN YIVND PIN DY DNNRRD O1NDY MINT MDY NOPND
MPMY NYNS D) DMVORIMI DINDX Y NTINND NANIN OIDD NNDOLRNIIN
SN 7170 MIVNIY YIDID NYIVEY NN TYUND 1OV ; LIVNT NIIYNI NN NI
NOVOYY DMYNYNN DITINND DN ,0I17D KIY NIV PV 0P PRY ,DVUYN NHN DY

V95 VI PIND

AN NN — IONND NNV YAV NPTV NPIY — 7NIV WIDID NI DY NOIRN D) .96
VIO D9D) 79170 ININYD THOUN WIDT DI 2 PYDI MDD TTNN NIV IO NIVIN
IUN LININD 92N ONT OOYH DTN NYDND WYY 2590 N0 NAY” DAY 11
MNP NYHYND YIUY NANIND ;OTNN NIV IR DY MW WP Hva 31900
9 79190 YNNI PNIN DY IONY INNIY NOWI DA I T ; IHIN NN OY MNTIN
POPYA NTIINN NN PPN 1N KD PINN 29 DY 291,110 DN RIDY DN IDIN THD
MHIND NMYPN 7WIDTD NDW” DY GINY PNRNND NOX OMNNY 1209 PON NNoNI
.N2YNNION N0 RN N0 PNRY DY NITINNY DIPN P PTIM NPND 913 NIV

30



SY Y1092 NDWO DY N HPN NDIRN P2 NINANND WO NN NN NOW Y NY Iwpna .97

5y D) HNN ,30 PYDIVY PHRNNN NOIND PAY YN 31 PYD 19 DY 19919 NIV NN

N2 NN XY J9 (3101 NIV NN D) 10D ATHNN) NIV NI VIO DD DO

TNON PINT KXY NI TIWUR ,YNIND 31 PYDI IYIAPN NIDNN MPTN NN MINOM)
M0 PN

NN NN NIV MIa¥a NYIIYA NIPND

102 N YPD VP NPYP YW DT % WMIAPY YNINN 36 PYDIY NYSNY DTHNN PN .98
Y IPOYN MINAN PTI DT N0 NUYN NONIY NPAY IN 28 PYD 295 NPy Ny
PIXIN IR ODI997 LOVYN MNIPY DX IMD 12T . NNYVINN NN

NN NWIN IWARND ,NYNIY MITY DY T0IND DI Q0N 1IN MIAPY WNN 42 PYo .99
TYPVLOYN MYIN YNLYI KNIV DIVN LVIYNT NI INANY 1N RY TWUN DTN HY
N ODIN NN NMNX THO DY WWIND 7PN 1NN KD ,PYON 29 DY .NMY N TN N
3 DD YW YD D) HINYINY DXTNPN DMNIYLM ,PIVN IN G0N NN 12T WHYY HOIN
170N IWR L, MINTIN DY 72T YV 1901 DYODINND DYPONN MY PNV MPaYa
PIT P NN D2WNN PNV D TIVNN 125NN ,NNDOIVIX MIPPN NNDNI
DNMNIY MIAXD 7N NI ,NT DXIT AN .PT TNY DY WIDTIN YN 1PN GN) TYIIN
MYATN PITND DO NNMN ,PIN IYYYY OMDN NN PN DTYNY ,PT1a
NN DYIONND KXY ,NOR PYN MPIPIdN MNXTIN DY MOINNONDY NDAPD NPNMRIN
AMIX PIND YT MYITIN MOTN NPRIN

022191 D21YDI NDON ,VIVN

D»NMYAM OMNPRITN OMTONN NR NIND OIPN Y3 PR I IOY5 19N PY).100
DNYT INKRD WIAPI IWUR NIV PDYHD NMONXR PN 0PN 12D DOMIAPN RIIN
VI VIZN MIVARND NIN MNNN .NDIIN JY LAY PIN ,NPIND NTYN DIVINNI
VINY D2 1IT P9 TIONON NDYAN NN TONA WIDT VN DD TON DN

: D190 DT NVIZY YIHTNY WP NT IWPNA .0MINT DX TYDA AN

™M720 SNYIM MIANIN MITHNN ,OINVINN W OMATH Y MM XN ,PWNIN.101

9¥ MYI9NY S1YAN TONN - 1) N0 NPAYY N0 IR S — D95 2Ty DY

VIPNM NDANN ITON NINN NHRY DY PN 19IN DXPIWN 70 PHINII TIN
YNN DYIPN

31



YNNI PONINR VIPN NIIDN NIDN IMN DY MOINNDN IWIND DIPN Y3 PR ,NMIV.102
VINN , NIV NI NN PIN A0 DININD ONVTH MAPYL ;N .59 Pyoa

NPNNN ONPYOINY ,DMININ OXTYOH YN YN MNON 99INT YIDWN NN DD
919U 7521 NMIDN NPNI DY THNONY 17 INNDNA ONNINX TON DY NN . 1INYIN
DIDNN POPONN PITHL QO DITH TYS NMIN NITITH ,OINID PHNND YANIN MDY NN

SUNN 191N YO0 SOIDWN PONN NP DY

1N NNNDN ,01HNNN VIPNY NDAN JY NIDN NN NN DIPN DI PR ,OWIOVY.103
MIYIN NYINN YTI2 RY . IN YOIDY YN DI NI 11010 1NN DY WD DDWH
NYNNN ;090 21 DV 22N BT PI9Y NIV PRI NONX PN NPONPHN NOXANN
PMYORY DIAPNN NI GR) IONPN INI MIMNYD YIDT NDDY IWARDY NNT 2NIND
NMPAYY NN NPIDAY DT IWPNL NNONY WP .NYTN DY NYIAPNN MPN VIV
1T DY NN DTN 10N PN XY PO MVLIND TNXN MTIN DYDY NNINY

01P13 WiIY NJIINDI 90 1NIN DY MIIYD NYIINT IN

MY NYIND IN TPD ONRIY NIVWNA HIND TPOID PNND Ypan yHNn 89 Pyv.104
PTYND A0 IO 1D 7PN DN L,(NDTH IN NINY , 0D ,N00NN ,NPON OPPY MIAID)
N0 YY D) MNNY I AN I JMIVND .70 NIN DY MDWSra 9210 D
DTN D99 MNND7 ,DIPND DN MOINDN W Y9 MDA TyPNn OIPHNn
D LY MNNY IN NHN NANRKD N PUN TIND IX NN DIPNRY VNN WINOND
17,80 WX TN DYINTN NINK 1720 MOND Y 19 ,01PHN2 DXNOVN

927NV 935 .NYVAY YN NHVIPINT NITNI DIPN YD NY NN NI XY N AN .105
D2 NIVYND ¥ DPN T2 NN — NN DYV 19N 12,00 N NDNN ,NPONA
NPINN 92 PR — KDY .NONX NMODND DY POINY TN PRI T OY THNNND OMIMN
STV ANT LANPA NPDID IO NPIPNA MPHY NYNIN ,NT N0N NRTPI NYIIND
GN DIPN PR ,MTINNNM MVAN YN TIY NN MPXIT NNPIDN ,MOIPINT NPT
920 MDY YWY DIVN TR ,MONPNN IN DI ,NONI MONNYN DY TayTa 7OND
92V 50 TYUN DYP PN ON NIV TNIN DY MDOYAD DINY 1IN NP XN ¥ 7NN
NPPNA NINAD Y ,ON IN NONR MWD NYPN 0 1IN DY NPNIM MDYl
.DY2NYNN T DXTYS VIPIDY MDD

VITTY Y0210 1I0WND N PYN MODHND MIPNY PRY INTND ,DOVD NNNDND WD 2Dan.106
DIND ONNTIN 1NN TN , 00718 1Y 1HYNA 1NV SVIDY X 1OD OTIP HaAPY NN
YNINN 92 PYD 29D DIPNA WINOY NDN IN PIYD D) T .JINNNY IR 2N INNDD

32



029913999 NY2XN NN DHNIMN DIINYN

YHNPN INYN DY PON PTONY NYSND 9PN D93 OXTINND VAN D TN IIN».107

MNM XYY NUPANN ,PTA TPMNN DN OXIY DTN DY NYIapn Npdpna

,DYPN 28D DY NTHNNN NIIONN DIV AWANDY TN NPVIPINT NPTHY NMININ

- TRNYY NNR - P DOWDY ,NATH NN INYANY YNN 91D0N IVAY NIAND NN
PVIPIDT NITHNI KNI NN HY PN DY T25 OND 50NN 9NN INNY

IOYNN DY NP D1O02 MO MNMIPY DY VNN 1PN DONND OHNPN INYN.108
NN PNPIY ASYNN SWNN NPNY DTN DY IMIT2 DWNIRD DYDY 12y10 OVIPINTN
SV TNY MNMINN ’RY” DRV IN DI 1IN NRY ,NDINNM 1IN TION
SY NINND IINVIN DM 121D NIPNND TAN 92 YW ¥THYN NNN NINMIN ,DNIIN
N GPYN OONPNN ISYNN OO0 TPVIIN NPN DOYOND KON PYYN
SO NNNYOYWI NNVLINN NV ,YYIN GN DTN NNIDIY AWIND 12D DIVD MINYIN
DOVYYNN NTNRD) DMINYN DXPSY YW 7DNNNDNY 991 .DTRN TIAD TIva 190N
955 HynN ONINY NPTHRNN WITTY DN NNXT TN ,DND DXONPHN NIMND N DN
NMYAY N1 7NN SYSNHN,DIN INY ,WHNWN XIN TI2 ;1NN D09 VIVNI ,PID PO
9190107 ANNYN NNOIND MY NPXI DA PN IYND DX DY nNoboh Nand
NNPNIN NNMININ DIRNIND AR PWYND NPTND IWANNDN D090 TOND NT NON 791y
N2W N ,TOY MINT 1PN DTN IMNX YD NN VAYNI NIIND YN (DTN YW INNOYD)
NN NN YN IDHAN VAYNN .OTRN NMDT YYD NPDIDA MIAMNN DY TN NP

Heads I win, 7 n»nN22a ,0TXN YW NOVINKDN NN X¥ANY D7 0N TNN SYSNIN

NYTAN MOND NN H223N0Y 1TYN 12 MNLIIND NPDYDIN MW ; tails you lose
NN D”O0NN ,DNON DXVUYNI ANMYN XINY MYLN HYA DTXR DY IMPN DOWH
TPMONINN MNIAND OYATI INDIN NNIYOLN IWNRD P NYY» 727N ¥ NPVINDY ,NDIN
YNNY NN R INYD P DTYN DWIYN OIN) DT IWPNA 1NN PIAD ey Pa
12 PNADN IDINRD NN DYNYD N9 PN (MDD NN DNIVNN OOPNY DIWVYN
NN NOW I2¥N VYN I, DOUIN TN DXTYN NVIPID DN wHRvn dON»N INYN

T

P NRDY — MTYUNN P09 AWUNRD 10N 99N DY DOIANND SONPN INYH WD 270,109
TONNNO DN X ,NYN MDD . TIVNNN DN — DXODIANN ON 1KY ,NPNIN
IO OMYNYN DAY INNY YT 102 PN ,DPVIDdY NNPA DY TON O»Pnn
ION IUNR DTN TONPRITH MINDA NYIY YIDY IX ,NMIYY ,0PMPIY DINYN
,NDANA WYY TR 91D ,09010D) DN NN DY YT INXY TN MTYUNN 019 NN VTP
PN NP2 210N VYN D) ,13 DT ANNI . PNNND TOWNHD MIVIN DD NHN NOOWN
71°2) M ,TON NI 0217 01PH2) 12) YNNNND MIAD IND P .PTY MUYY D1
TON TV DO PNHLIXAN APV MOLYNND PN NHMN” DY NOY 1NTD Dy

33



YT TY L, I TON DNVLAND NVPLNIPNH MAIY DY IWPNL 7IPVIDYN NNPIAVN
VNN HY MHYIDY TON 12 NINID N DN PIDY

T2 9N PNVLIAN NPIVIY YIOW NXINN NWNRYN HON1N INYNI VINIWN NMIVIN.110
SV INTHYND MPPADN MR NPRI NOIRD OOWVTTN DINNINNDND IR MYYDY ToNN
DN DMINX DOYNNNX NN IO TONN NN DI ,DNPIND DD . PTY DTN
IOND YTI) DNDND DXOANIN DITIVN INK 1IPYY YTD VINOW MWD NPTHN 1D
NDY DINN NYPY MDN9N YINIWIN VIV PINNNN IXYNN ITON DIV .OTH NN
,DMPYN T ¥7)2 NPIDI MIAPYI WNIND UKD NNITA TN ; PHVIIN NIV DY Pav
D ,N3 PRAYA — DYTNN DDORNINT NMINIXNY DNSY NN DINRNND 1DIP M NIND W
STIRSNNN YN NN TNNNY ,DINN D27 DIMIYA

YN NN XIN AMPM OTRN T2 : IO PIN MYIITI T IR PONPNN INYNN.111
NN NN NN : NPANN NPOY ININT NTIY NPN IYN DTN HY 171202 M PN
TYD DT NWNA NN DD DY LIONTH MPN N INIY N DY oY NN
19IND 1D NI IR IINMNN ISYNRN NN 9NN NYPANRN ITOM ,NPNPIND 1NN
.pNam

NP DIVN A¥NA P — ININTIAN VOWNI NN I8N

NIV IN) 7099199 2t DN aNN NNVDNI NIV ODNMN XY DY OYNNNI vINOW.112

FHNAY DT NN 1Y IMIRDIAN LAVWNN NN X IMD (PN TIVID NDNI

14-) 9 DX2PYDA INVN PA MMV N PO MM NPT IN Y)W N v
DY PYINNAN 01PN 2802 D) I NINT NPT NPNIIRND NMDT 1272 INNY
JOIND VAT WX AUN OONPN ANYN ITON ,TNND 4 PYD 29 DY NPTHN MAINN
IUN) LNV PON TPVIPY NNPIT TWIND IPN WYX ,ANNT NN NN PTPITI
S NPONDIPNT MYOITA TOIY PN ONPIY INYN NYINY NPDIOI MY T

SPINDAN VOVNIN

DNPTN NNONA ,O7INN DY DTRD NMIT NTYI NNPDN NN NIND MINI Y IWpna.113
.2003-) 1998 D1IYNN NPT NPNIIRD NIMIDT 1272 NIINRD 29 DY IRIY MNMTa
90 ,NY VPN NTYNN NWITH 1998 miva

"The Committee remains concerned that despite the reduction
in the number of persons held in administrative detention on
security grounds, persons may still be held for long and

"Jelena Pejic, "Procedural principles and safeguards for internment/administrative detention in :1%7 **
armed conflict and other situations of violence" International Revew of the Red Cross (June 2005) 375,
222 Y N 379
http://www.icrc.org/Web/eng/siteeng0.nsf/htmlall/review-858-p375/$File/irrc_858 Pejic.pdf
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apparently indefinite periods of time in custody without trial....
The Committee takes due note that Israel has derogated from
article 9 of the Covenant. The Committee stresses, however,
that a State party may not depart from the requirement of
effective judicial review of detention. The Committee
recommends that the application of detention be brought within
the strict requirements of the Covenant and that effective
judicial review be made mandatory."

: DYTM NN 2003 NIva

"

. As to measures derogating from article 9 itself, the
Committee is concerned about the frequent use of various
forms of administrative detention, particularly for Palestinians
from the Occupied Territories, entailing restrictions on access
to counsel and to the disclose of full reasons of the detention.
These features limit the effectiveness of judicial review,
thus endangering the protection against torture and other
inhuman treatment prohibited under article 7 and
derogating from article 9 more extensively than what in the
Committee’s view is permissible pursuant to article 4. In
this regard, the Committee refers to its earlier concluding
observations on Israel and to its general comment No. 29.

The State party should complete as soon as possible the review
initiated by the Ministry of Justice of legislation governing
states of emergency. In this regard, and pending the adoption of
appropriate legislation, the State party should review the
modalities governing the renewal of the state of emergency and
specify the provisions of the Covenant it seeks to derogate
from, to the extent strictly required by the exigencies of the
situation (art. 4)."

29 TPYY5 NN NN D) INYN P2 INT,D1PN 28N D) NPV ISYN YNNY N2INN DY
(TINND 4 PYO NMIWID PNYA 2001 MIVN DTRN NMDT DTV OV

“States parties may in no circumstances invoke article 4 of the

Covenant as justification for acting in violation of humanitarian
law or peremptory norms of international law, for instance by
taking hostages, by imposing collective punishments, through
arbitrary deprivations of liberty or by deviating from
fundamental principles of fair trial..." (section 11).

DIV PNYI 1998 51983 OTND NMOT NTYND DWNHNY NNTA ORI NPTH D).114
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"[T]he policy of the State of Israel has been that its use of
administrative detention, when efficient criminal prosecution
or other measures are not possible, is consistent with its
obligations under article 4 of the Covenant, in light of the
availability of substantive judicial review available under the
restraining provisions of section 4 (c¢) of the Emergency
Powers (Detentions) Law and section 12 of Basic Law: Human
Dignity and Liberty."

Y DPPN PVIWYN NNPXAN TYN 2D ,MYON NN MYNDN ANNT NTYNN NN
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"110. Since the introduction of the control orders regime...we
have expressed our very serious reservations about renewal
unless the Government was prepared to make the changes to
the system we have identified as necessary to render it human
rights compatible....

111. The many warnings have not been heeded. As a result,
the continued operation of the unreformed system has, as we
feared, led to more unfairness in practice, more unjustifiable
interferences with people’s liberty, more harm to people’s
mental health and to the lives of their families, even longer
periods under indefinite restrictions for some individuals, more
resentment in the communities affected by or in fear of control
orders, more protracted litigation to which there is no end in
sight, more claims for compensation, ever-mounting costs to
the public purse, and untold damage to the UK’s international
reputation as a nation which prizes the value of fairness.

112. For a combination of these reasons, together with serious
reservations about the practical value of control orders in
disrupting terrorism compared to other means of achieving the
same end, we have reached the clear view that the system of
control orders is no longer sustainable. A heavy onus rests
on the Government to explain to Parliament why alternatives,
such as intensive surveillance of the very small number of
suspects currently subject to a control order, and more vigorous
pursuit of the possibility of prosecution are not now to be
preferred" (34).
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,DYPN 2801 D) » yap N2 ,A. and Others v. the UK yya mn>1pnn moonn
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http://www.publications.parliament.uk/pa/jt200910/jtselect/jtrights/64/64.pdf **
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2 The Secretary of State for the Home Department v. AF and Others yya
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"[FJor a judge to hold that a hearing in which the party affected
has had no opportunity to answer is a fair hearing negates the
judicial function which is crucial to the controlled order
system... The consequences of a successful terrorist attack are
likely to be so appalling that there is an understandable wish to
support the system that keeps those who are considered to be
most dangerous out of circulation for as long as possible. But
the slow creep of complacency must be resisted. If the rule of
law is to mean anything, it is in cases such as these that the
court must stand by principle. It must insist that the person

affected be told what is alleged against him" n»NX NwITNN)
(Mpna

D2 ,AN1N DIV YPON N2 INYN DXPNNN NDAN N DN 1IN IWNX )IIN D27
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D172 M) NASN TN ,WTNN DNHND) 9/11 MIAPYI MNY MPTNI INNIN TUN
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http://www.statewatch.org/news/2009/jun/uk-hol-control-orders-judgment.pdf *’
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