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"My argument in this regard is that profiling was
attacked also because it was used in the context of
decisions with long-lasting effects on people's lives — for
the purpose of completely denying people an entrance to
a country or for detaining them (in the Korematsu
e::(ample). Therfore, rather than focusing only en the
ciiléstion of the criteria used for profiling, it would be
better also to ensure that profiling is used only with
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regard to enforcement decisions that do not have long-
lasting effects on the lives of innocent people. From this
perspective, it should be easier to accept the use of
‘profiling for short-time searches and much harder, if
not impossible, ro justify a complete denial of the
possibility to immigrate based on the applicant’s group
affiliation. In a similar manner, there should be a
distinction between the use of profiling as the basis for
applying a more detailed visa process (which may be
acceptable) and the use of profiling for the purpose of
comletely denying a visa without any individual

evaluation process.

I propose a view similar to the one expressed by the
minority Justices of the Israeli Supreme Court:
proﬁ]jng should be opposed mainly when it is used in a
way that has long-lasting impacts on the lives of
innocent people. According to this view, an amendment
to the Israeli citizenship law should have been upheld
even if it included additional burdens at Palestinians, if
these burdens were limited to inspections and
conditions (rather than encompassing a complete ban
‘on the possibility for Palestinians to enter Israel, which
would have enormous long-lasting effects on the lives of

innocent people). In short. the practice of profiling

should be subjected to a proportionality review that

takes into account also the relative costs of the profiling
practice_and not only its legitimate causes and its

abstention from racist considerations."
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"It is one thing to accept that a person's ethnic origin is
pért (ahd sometimes a highly material part) of his
profile; quite another (and plainly unacceptable) to
profile someone soley by reference to his ethnicity. In
deciding whether or not to exercise stop and search
powers police officers must oviously have regard to

“other factors too.

Of course it is important, indeed imperative, not to
imperil good community relations, not to exacerbate a
minority's feelings of alienation and victimisation, so
that the use of these suppoed preventative powers coul
tend actually to promote rather than cpunter the
present terrorist threat. I repeat, therefore, as Lord
Carlile has consistently done in his annual reports, that
these stop and search powers ought to be used only
sparingly. But I cannot accept that, thus used, they can
be impugned either as arbitrary or as "inherently and
systematically discriminatory" (Lord Steyn's
characterisation of the Prague operatuon) simply
-‘nl-)p_c_ause they are used selectively to target those
regarded by the police as most likely to be carrying
terrorist connected articles, even .if this leads, as usually
it will, to the deployment of this power against a higher
proportion of people from one ethnic group than

another. I_conclude rather that not merely is such

selective use of the power legitimate: it is its only
legitimate use. To stop and search those regarded as
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presenting no conceivable threat whatever (particulary

when that leaves officers unable to stop those about

whom they feel an _instinctive unease) would itself

constitute an abuse of the power. Then indeed would
‘the power be being exercised arbitrarily."
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