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DVIV DT 12102, NNIIND DOVID) DOI2XD MPNNRTIN PNV NHOLIND YWIY NOIN MP
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As applied to the employment context, the concept of equality of
opportunity takes on the following form. Let us postulate two
workers, one female, the other male, who respectively engage in
reproductive contact. Assume as well that prior to this activity,
both were roughly equal in their ability to perform their similar
jobs. The consequence of their having engaged in reproductive
behavior will be vastly different. The man’s ability to perform
the job will be largely unaffected. The woman’s ability,
measured against her prior performance, may vary with the
physical and emotional changes she experiences during
pregnancy... In order to maintain the woman’s equality of
opportunity during her pregnancy, we should modify as far as
reasonably possible those aspects of her work where her job
performance is adversely affected by the pregnancy. Unless we
do so, she will experience employment disadvantages resulting
from her reproductive activity that are not encountered by her
male co-worker.
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The term “because of sex” or “on the basis of sex” include, but
are not limited to, because of or on the basis of pregnancy,
childbirth, or related medical conditions; and women affected by
pregnancy, childbirth, or related medical conditions shall be
treated the same for all employment-related purposes... as other
persons not so affected but similar in their ability or inability to
work.
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The public nature of an authority which exercises a statutory
discretion can be seen as a justification for judicial restriction of
the way that discretion is exercised... The "publicness" of the
statutory discretion provides a justification for judicial
intervention which contrasts sharply with the traditional "hands
off" policy to "private" contractual discretions.

J. Beatson, "Public" and "Private" in English Administrative
Law, 103 L. Q. Rev. (1987) 34, at 36-7
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