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There remains the question of license fees which, as the court [below]
said, had a permissible range from $300 to a nominal amount. The
court construed the Act as requiring "a reasonable fixing of the amount
of the fee." "The charge," said the court, "for a circus parade or a
celebration procession of length, each drawing crowds of observers,
would take into account the greater public expense of policing the
spectacle, compared with the slight expense of a less expansive and
attractive parade or procession, to which the charge would be adjusted."
The fee was held to be "not a revenue tax, but one to meet the expense
incident to the administration of the Act and to the maintenance of
public order in the matter licensed." There is nothing contrary to the
Constitution in the charge of a fee limited to the purpose stated. The



suggestion that a flat fee should have been charged fails to take account
of the difficulty of framing a fair schedule to meet all circumstances,
and we perceive no constitutional ground for denying to local
governments that flexibility of adjustment of fees which in the light of
varying conditions would tend to conserve rather than impair the liberty
sought.

Cox v. New Hampshire, 312 U.S. 569, 576 (1941)
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A state may not impose a charge for the enjoyment of a right granted by
the Federal Constitution. Thus, it may not exact a license tax for the
privilege of carrying on interstate commerce (McGoldrick v. Berwind-
White Co., 309 U.S. 33, 56-58), although it may tax the property used
in, or the income derived from, that commerce, so long as those taxes
are not discriminatory. Id., p. 47 and cases cited. A license tax applied
to activities guaranteed by the First Amendment would have the same
destructive effect. It is true that the First Amendment, like the
commerce clause, draws no distinction between license taxes, fixed
sum taxes, and other kinds of taxes. But that is no reason why we
should shut our eyes to the nature of the tax and its destructive
influence. The power to impose a license tax on the exercise of these
freedoms is indeed as potent as the power of censorship which this
Court has repeatedly struck down. Lovell v. Griffin, 303 U.S. 444;
Schneider v. State, supra, Cantwell v. Connecticut, 310 U.S. 296, 306;
Largent v. Texas, 318 U.S. 418; Jamison v. Texas, supra. It was for that
reason that the dissenting opinions in Jones v. Opelika, supra, stressed
the nature of this type of tax. 316 U.S. pp. 607-609, 620, 623. In that
case, as in the present ones, we have something very different from a
registration system under which those going from house to house are
required to give their names, addresses and other marks of
identification to the authorities. In all of these cases the issuance of the
permit or license is dependent on the payment of a license tax. And the
license tax is fixed in amount and unrelated to the scope of the activities
of petitioners or to their realized revenues. It is not a nominal fee
imposed as a regulatory measure to defray the expenses of policing the
activities in question. It is in no way apportioned. It is a flat license tax
levied and collected as a condition to the pursuit of activities whose
enjoyment is guaranteed by the First Amendment. Accordingly, it
restrains in advance those constitutional liberties of press and religion
and inevitably tends to suppress their exercise. That is almost uniformly
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recognized as the inherent vice and evil of this flat license tax. As
stated by the Supreme Court of Illinois in a case involving this same
sect and an ordinance similar to the present one, a person cannot be
compelled "to purchase, through a license fee or a license tax, the
privilege freely granted by the constitution." ® Blue Island v. Kozul, 379
. 511, 519, 41 N. E. 2d 515. So, it may not be said that proof is
lacking that these license taxes either separately or cumulatively have
restricted or are likely to restrict petitioners' religious activities. On
their face they are a restriction of the free exercise of those freedoms
which are protected by the First Amendment.

Murdock v. Pennsylvania, 319 U.S. 105, 113-114 (1943)
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(U.S. 573 (1944); Schneider v. State, 308 U.S. 147 (1939).
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The Court's approval of [license fees] results from the Court's erroneous
assumption that the relationship between a speaker and the government
can be treated like a two-party business relationship. By allowing
recoupment of costs, the Court treats the speaker as though he were just
another consumer of property and services in the marketplace...
Charging speakers for costs generated by speech activities would be
based on the erroneous assumption that the speaker is the primary
beneficiary of his use of a public forum. This assumption ignores the
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benefit of the speaker's activities for the entire society. His activities are
part of the process by which a democratic society makes informed
decisions. He speaks so that society can listen and decide for itself. A
proper distribution of costs, therefore, would allocate the costs
generated by speech activities to the society as a whole.

(David Goldberger, A Reconsideration of Cox v. New Hampshire: Can
Demonstrators Be Required to Pay the Costs of Using America's Public
Forums? 62 TEX. L. REV. 403, 412-413 (1983)).
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Central Florida Nuclear Freeze Campaign v. Walsh, 724 F.2d 515 (1 1" Cir.)
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...it simply cannot be said that there are any "narrowly drawn,
reasonable and definite standards," Niemotko, 340 U.S. at 271, guiding
the hand of the Forsyth County administrator. The decision how much
to charge for police protection or administrative time -- or even whether
to charge at all -- is left to the whim of the administrator. There are no
articulated standards either in the ordinance or in the county's
established practice. The administrator is not required to rely on any
objective factors. He need not provide any explanation for his decision,
and that decision is unreviewable. Nothing in the law or its application
prevents the official from encouraging some views and discouraging
others through the arbitrary application of fees. The First Amendment
prohibits the vesting of such unbridled discretion in a government
official.

(Forsyth County, Georgia v. The Nationalist Movement, 505 U.S. 123,
133 (1992))
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a city may not regulate the secondary effects of speech by suppressing
the speech itself. For example, it may not impose a content-based fee or
tax, see Arkansas Writers' Project, Inc. v. Ragland, 481 U.S. 221, 230,
95 L. Ed. 2d 209, 107 S. Ct. 1722, even if the government purports to
justify the fee by reference to secondary effects, see Forsyth County v.
Nationalist Movement, 505 U.S. 123, 134-135, 120 L. Ed. 2d 101, 112
S. Ct. 2395.

(City of Los Angeles v. Alameda Books, Inc., 535 U.S. 425, 445 (2002))
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The Supreme Court held some time ago that a state may require as a
condition to engaging in expressive activity that a permit applicant pay
fees to defray government costs directly attributable to the speech
activity, Cox v. New Hampshire, 312 U.S. 569, 85 L. Ed. 1049, 61 S.
Ct. 762 (1941). The Cox Court found constitutional a fee that ranged
from "$300 to a nominal amount" and that was intended "to meet the
expense incident to the administration of the Act and to the
maintenance of public order in the matter licensed". 312 U.S. at 576-77.
However, courts have since refined the general rule announced in Cox,
subjecting mandatory license and fee requirements to closer
constitutional analysis.

In Forsyth County v. Nationalist Movement, 505 U.S. 123, 120 L. Ed.
2d 101, 112 S. Ct. 2395 (1992), the Supreme Court set out to resolve a
circuit split as to the constitutionality of charging a fee for use of a
public forum. Id. at 130. The Court noted that a government ordinance
requiring a permit and a fee as a precondition to authorizing speaking,
parades, or assemblies in a public forum is to be treated as a prior
restraint on speech and is therefore subject to the scrutiny imposed on
other such restraints. Id. See also, Shuttlesworth, 394 U.S. at 150-51;
Niemotko v. Maryland, 340 U.S. 268, 271, 95 L. Ed. 267, 71 S. Ct. 325
(1951); but see Thomas v. Chicago Park District, 227 F.3d 921, 923(7th
Cir. 2000) (noting "heterogeneity of the practices that the 'prior
restraints' formula covers" and expressing "doubt that it can provide
much assistance to judges who have to decide a novel case."), cert.
granted, 121 S. Ct. 2191 (May 29, 2001).

There is a "heavy presumption" against the validity of a prior restraint
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on speech. Forsyth County, 505 U.S. at 130 (citing Bantam Books, Inc.
v. Sullivan, 372 U.S. 58, 70, 9 L. Ed. 2d 584, 83 S. Ct. 631 (1963)).
Notwithstanding this presumption, the Supreme Court in Forsyth
County recognized that permit and fee requirements may be imposed
by the government in order to regulate competing uses of public
forums. 505 U.S. at 130. A permit scheme regulating the time, place,
and manner of speech is permissible, so long as it does not "delegate
overly broad licensing discretion to a government official," is content-
neutral, narrowly tailored to serve a significant governmental interest,
and leaves open ample alternatives for communication. Id.; see also
Ward v. Rock Against Racism, 491 U.S. 781, 791, 105 L. Ed. 2d 661,
109 S. Ct. 2746 (1989).

The Forsyth County Court specifically considered a facial challenge to
a county ordinance that required permits for private demonstrations and
other uses of public property and imposed a fee of up to $1,000 to meet
the expense of the ordinance's administration and the maintenance of
public order. 505 U.S. at 131. The Supreme Court found the ordinance
to be unconstitutional because it granted unfettered discretion to the
county administrator charged with setting the permit fee, id. at 132-33,
and because the ordinance, by taking into consideration costs
"associated with the public's reaction to" the expressive activity,
arguably based the fee in part on the content of the speech. Id. at 134

(Courtemanche v. GSA, 172 F. Supp. 2d 251, 267, 268 (Mass. 2001))
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Administrative Discretion - Permit fees and insurance requirements
have been struck down due to lack of specificity in the standards
prescribed for the insurance and the degree of discretion afforded to
city officials. See Forsyth County, 505 U.S. at 131-33 (striking down
permit fee requirement because of the unbridled discretion granted the
county administrator); Houston Peace Coalition, 310 F. Supp. at 461-62
(striking down an insurance requirement where the city attorney had in
effect uncontrolled discretion to grant or deny a parade permit by
setting the amount and type of liability insurance required). To survive
judicial scrutiny, an insurance requirement imposed upon permit
applicants must set forth "clear, non-discriminatory and non-
discretionary requirements concerning such liability insurance," and be
administered in a "non-discriminatory and non-discretionary basis." Id.
at 462-63. See also Invisible Empire Knights of the Ku Klux Klan v.
City of West Haven, 600 F. Supp. 1427, 1432-33 (D. Conn. 1985)
(finding bond requirement unconstitutional due, in part, to lack of
adequate standards for determining the amount of the bond required).

Content-Neutrality - Regulations which permit the government to
discriminate in public forum on the basis of the content of the
expression are suspect. Forsyth County, 505 U.S. at 135. However,



Judicial review takes on a different cast when a statute does not
regulate speech per se, but, rather, restricts the time, place, and manner
in which expression may occur. Such laws are less threatening to
freedom of speech because they tend to burden speech only
incidentally, that is, for reasons unrelated to the speech's content or the
speaker's viewpoint. Where that description applies, courts employ a
less exacting level of scrutiny, upholding limitations on the time, place,
and manner of protected expression as long as "they are justified
without reference to the content of the regulated speech, ... are
narrowly tailored to serve a significant governmental interest, and ...
leave open ample alternative channels for communication of the
information...

As the Court explained in Ward, the critical question in determining
content neutrality is "whether the government has adopted a regulation of
speech because of disagreement with the message it conveys." 491 U.S. at
791. A statute may, however, be deemed content-neutral even though it
has an incidental effect on some speakers and not others, so long as the
reason for the differential treatment is not content-based. See McGuire v.
Reilly, 260 F.3d at 44; see also Hill, 530 U.S. 703 at 719, 147 L. Ed. 2d
597,120 S. Ct. 2480

Narrow Tailoring - To survive under public forum analysis, a time, place,
and manner regulation must advance a "substantial governmental interest"
and be "narrowly tailored" to prevent "no more than the exact source of
the 'evil' it seeks to remedy," Edwards, 262 F.3d 856, 2001 WL 943160, at
*4 (quoting Frisby, 487 U.S. at 485), while leaving open ample alternative
channels of communication. Forsyth County, 505 U.S. at 130; Renton, 475
U.S. 41 at 50, 89 L. Ed. 2d 29, 106 S. Ct. 925 The narrow tailoring
requirement is satisfied where the regulation promotes "a substantial
government interest that would be achieved less effectively absent the
regulation." Ward, 491 U.S. at 799. The regulation need not be the least
restrictive means of serving the government interest, but the means chosen
may not "burden substantially more speech than is necessary to further"
that interest. Id.; see also Globe Newspaper Co. v. Beacon Hill
Architectural Comm'n, 100 F.3d 175, 187-88 (1st Cir. 1996) (citations
omitted).

Courts considering the constitutionality of an insurance requirement as a
condition to engaging in protected speech have required a showing that the
burdensome effects of the insurance requirement are necessary and
directly related to the accomplishment of legitimate governmental
purposes. See Collin v. Smith, 447 F. Supp. 676, 685 (N.D. Il
1978)(noting lack of record evidence that municipality had ever been
threatened with damage by a public assembly which would have been
prevented or alleviated by an insurance requirement), aff'd, 578 F.2d 1197
(7th Cir.), cert. denied, 439 U.S. 916, 58 L. Ed. 2d 264, 99 S. Ct. 291
(1978).



In determining whether a permit scheme is narrowly tailored to serve a
significant government interest, I must look to the "fit" between the
regulation and the stated purposes behind it. Gerritsen v. City of Los
Angeles, 994 F.2d 570, 577 (9th Cir. 1993) (citing Cincinnati v. Discovery
Network, Inc., 507 U.S. 410, 123 L. Ed. 2d 99, 113 S. Ct. 1505 (1993)).
GSA's stated purposes for its permit scheme are to ensure that employees
and visitors to the JFK Building are not exposed to unnecessary risks in
their access to the building, to protect public property by holding those
who use it financially responsible for damage, and to shield the
government from liability.

(Courtemanche v. GSA, 172 F. Supp. 2d 251, 269-272 (Mass. 2001))
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