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“What are the legal consequences arising from
the construction of the wall being built by Israel,
the occupying Power, in the Occupied Palestinian
Territory, including in and around East
Jerusalem, as described in the report of the
Secretary-General, considering the rules and
principles of international law, including the Fourth
Geneva Convention of 1949, and relevant Security
Council and General Assembly resolutions?”
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“(3) Replies in the following manner to the question
put by the General Assembly:

A. By fourteen votes to one,

The construction of the wall being built by Israel,
the occupying Power, in the Occupied Palestinian
Territory, including in and around East
Jerusalem, and its associated régime, are
contrary to international law;”

(DN MVXNTNN)

3,80 PIN M2 .-142y 141,137 ©>9y02 MOMMNN ,NNPDNN DY NODIAN 13 MPONR.21
NIV, TPNIRN DNMDIVIIX T MINNNM NN, NNDOORND MIDPNNN NIV, DIN
N DD PITY,TPNIINR DY DN DY PNY NIVNA 20NY ,NIN NYYNDY , MDY DRIVD
1292 INDINY, MITIIVN NNIYOLN NN INNRD OVIASIN MNINIIAN VIVYND DRNNA DIV
AOUNNI, NN NTIN NLY TINA HNIY ANAY , 9730 NN SO, PTN N2 Y
SMMIINDIAN VOVNY DITIMNIN ,NY ANDIN

“137.To sum up, the Court, from the material
available to it, is not convinced that the specific
course Israel has chosen for the wall was
necessary to attain its security objectives. The
wall, along the route chosen, and its associated
régime gravely infringe a number of rights of
Palestinians residing in the territory occupied by
Israel, and the infringements resulting from that
route cannot be justified by military exigencies or
by the requirements of national security or public
order. The construction of such a wall accordingly
constitutes breaches by Israel of various of its
obligations under the applicable international
humanitarian law and human rights instruments.

141. The fact remains that Israel has to face
numerous indiscriminate and deadly acts of violence
against its civilian population. It has the right, and
indeed the duty, to respond in order to protect
the life of its citizens. The measures taken are
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bound nonetheless to remain in conformity with
applicable international law.

142. In conclusion, the Court considers that Israel
cannot rely on a right of self-defence or on a state of
necessity in order to preclude the wrongfulness of
the construction of the wall resulting from the
considerations mentioned in paragraphs 122 and 137
above. The Court accordingly finds that the
construction of the wall, and its associated
régime, are contrary to international law”.

(9D MWXYTNN)
NpOWN dispositif-5 D(3) 9 y0a NYan , Ny apn vYNY , NYTH NN Y Nphn 95.22
SV DNYT DY NN, DX0NY IWY-NYIYY DY DNYT HY 1IN UK, DO DYTT8 N1AIN2

.Buergenthal v9wn 5¥ NP5INN INYT TH3D,25907 YVNY TWY-YIIN

TI9) NIYN N QP0IND 1IN, AT NYTN MNIN OY 1INV, DVMYN 1D PHN.23
TN N2 5W NOIOIND INPID INDNY , MTIPI DV TITM 19NN 10 MY 1pona

,MIVIP T9001D NP NON MY, Higgins nooswn H¥ nnyT mina Tnynay, jpona
NYTN NN T DXDWNN SYW NNPXAN MIYNN M ,J1ON) .1PTIINN NYTN MIN DY
NP2 NDIVND NTIPIN, DN I NVNY SY NNYT NN MYNHNN ,MIYL DY MOINNDN
INYT HNNT DN NVIYN NIYVEM , NNNPPA MY D, NTNIVN RPNT NI IMPIYD

272 NIMINA PN 52 DY 109NN

“I have nonetheless voted in favour of
subparagraph (3) (A) of the dispositif because there
is undoubtedly a significant negative impact upon
portions of the population of the West Bank, that
cannot be excused on the grounds of military
necessity allowed by those Conventions; and nor
has Israel explained to the United Nations or to this
Court why its legitimate security needs can be met
only by the route selected.”

(9N MWXYTNN ,NNYT MIND 40 9yD)
0, NTNON , 50NN VYN, TNPN VNN VNV DY NPIND INYT NXMIP TGN 1T 8D.24

N2 9392 NPNYN , NYIINT NPMYNYNH MITYNN MYYIY , N1PIIMN MNPIN 72993
990 HYTH HNNAY MY’aPHN OY NIN 02201 ,09°0 Nt Vavn

NPVLAYNN MYAPN NI XY, NYTN NN NPTIINN MTIPIAY - 1D DX NN IRNIND.25
DTN ONLYA NN, ITHIN NPPIN-N AT MHPONN ANNWIN 1LY IWNY, N2 MINYON
SNINDAN PTN NP2 OVNVY DI DY THN N NNODN NP — NPAWNN
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SNV N3ONAN 91X NIAY YIY MIVIYND MIYYND |

PNNPON ,INININAN VIYNN DY NN NNNN ITHN NI 2D ,MPOND TN NI YNNWN.26
PTN N2 72290 . 1POND NI NHINIA ORIY DY OIMNINNNY TWNRI MOVIPHPN

(IR DY D Yy
;1Y 2>20) DYV M2TY ,DOW12ON DNV TN NP2 NN PPoand. 1
; DAY NTHN SNLY TINA N V12OV ,7THIN PPN Y NN P9Y.2
; 12 INDIN TOWNM ITHIN NS DN NDAPNNY NPYPNN Y2 NXR HVIY.3

IV DD NUYOY TMIN NINAN LTI NI APY NIV, DXPN DY NINgY.4
29D NN PIWIAN NN 2T IWNRD PN, Py

0»YIHY DTS DY — PIN INYA DWIN NI*D 1D NH233 3D NYAPN YV HNIYVYN 9]

MH9N POO2Y,MMINDIAN VIVNN HY AN MNNIN NN N ,ONIY> NYNaNY ,mMI190n.27
NN erga omnes NON MAIND .RNDY 21D 297D MAN) erga omnes 1O MAN OV
VAYNN 1 DY NN DN 1D, NNXY NITHND DMOVOY9N NIDY DX TAOD NINN N

90NN MINDIAN

TN T2 YR ORI T DY NNNNN,MAINM NN DY IMDUNNI PIAIND NNNIND.2E

:NIND DN NMIND MPTHN DI 2D

DXNLYA NPIND DY NN NIIAPYL INNY, OPIN->NDAN 2803 0NY N1
; 12>°20) DYV NITHI MY ,0OWI11ON

s INT MIAPYA ISNY 2897 NDOYA Y»OH ND.2

; TPNISY NITHND MDA NYNAY \p ©Owd.3

YNV HY NN NOVINY NIMINY NV NINNX DY NIMNNN NN>THN Y5.4
YA DAY THNNI ODMNY 295 Y1V7)NINN MDINDIIAN VIV

YYD NASYY — MTMNND IVIRY PUNNY P P NN ANAN MINN HININ.29
NN PO S1Y XN NI HY VIPIY 11°9Y D9V DITYY 1IN HIPYY — PHVIAN NYIINIY
.19 A9IN TOWNAM 1IN YW 1NN YAND 5PN SNYAN A8IN
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DIMPAPI NYTH NN 1PN L1190 NI TRYN - %Y PIN

NN NVPIN-IN PIYY , NPNY NITYY 01D NITHNIY ANIZN N3 712 LaYN N> 192.30
SV DNYPIN NOXRY NINYNN NOX NIPNYL . TPAIWNHN DTHN SNLYI IRIY NNV, ITHN
D IWUNY,PIND MMINDIAN PTN NP2 PO N2 WHNHN NOND NN 92T . O DOYOP

2004 »5y2 9 £Ya HInYT MIN NN M)

MYIP DY NN INYN YN NINN) TN ONNN NMPPIN-ONX 272 PTH N D Iimpon.31
IUNI,MIINDAN LIYHN Y9 DY DIVITD DIXNVLYI DXNVLYN DY DTHYNY IYNI, NPLIVN
VANV, VIV VNV GX . NPVIADIN MNINDIAN VOVNN NINNND I2T2Y, DN DNN PTY
MDON,NIMYY MPAN MDY, NPVAVNN MYAPN N2 DY ,NYYNY DXO0N 50NN
YT NNN2

ST NP2 YIAP )19 POV OINTIYN 1NN TID? DY, NOR NPLIVN MYIAP D01 HY.32

oY MO MAIN DY NN MY HY NIV NI ININ OXNND ITHIN NI, YNI
;IDINDIAN LAV

ONINDAN VAVNA NN (NP NIPOYY IN) N IPTSN NHIVOPNN KD D, NI
DNNIRD MDD DY NPPINT-IN NN PRI PYIND NIVYN

LIVYNN DY NINDI NTIIND NIVAPNNIN , NPVAVNN PP THYMI 1772 THyn Non.33
DPINDIAN VAVYNN NN TA9D DMIAMINNKIA DIPINN ,DXWNN DY NP NNIY — YNINDIIN
ST91 2»NNND Swad

;N DN2IN2 D>PON ,DNIWNL DXDWNN.34

N29 NOMIND 122 ANRDIY XN ONIND 1IN )OTH N
1O 2D HRIW DTN DY NNMPXAN MIND 100 .mMavN
1) NI, YN IDINY DIHNM NSYMOHN NYTH MIN
YWNMNON VNN DY MITHINNNA NYTH MIN NN VD
MINK DOYNND NI NN PN T2 OIN NN ONRIW 7253
OVLIVYNIN MYNHYND NPIIY MONMNN NYIT 129 . NYTH
PN TNNOY N, TPMYOYN NINIADY, YT MIN DY

(D2ownn N2WNY 17 9y0) 7N2»NN NYT NNNA 1N
: DDYNN DO

YA RO YpYn W Mapn PN Ma by Y. L
7259 Yy NTOPN HNIYS ISMIND PPN LOVYNN MIVI0A
NNYOHN NYTH NN DX D), TID . MMIIND 12N VaYNN
MYIPN SV )TIYN NN 1INAY W, NNN M ON
PaN VAVYNT MIVID NIPNIN, N2 NIWNN NOVIVNN

.(NODIN NWHTNN ,D>2dPWNN NWNY 266 PYD) 7INDIND

M2 5 PMYIAP 551 DXVNN DN, MININN NN, NIRN NIINNNN D3 INRD.35
N
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PR NXYHNN NYTN NNND YD NN DXDWNN NTHY ,TI90”
(D¥2dWNN NIWNY 552 PYo) 1. PNV DY NOOWN

NTIND T VTN PNAN,DODVUNN DY MNWN DNNYLY DNMNI PND

NYANN NYPN IYINNNN IINNYND NYP , DMNYON DI90 DI DIV TN, NNT DY TN>.36
DY XY, NAYHONHN NN N NAVN OO, OT1. DDWNN NTHY DY RN INNNN NNIYIN
2 DY Y120 OY KDY, ININDAN LOVYNIN TIDDY DNV DY NMIMINND 9272 NINNNIN
INDIYN DY NNPYDY WD DPWN NINN MR POVIDND NOVIANN NTHYA YT . PTH
NONDINNY, YNINIIIAN VAVNI NP NN NOVIVYN NINIIYI NIAVNIN NOVIDYN
SINDIAN PTN INND PNISAY IN»a

VIR TN DOIDYNNI MIYLD ONMNY, PN INAPY, PTN N2 DY Mwapn nPpoa.37

MYV PR, DIPN DI . NOX MIYO MINTD W YITH VI . PTN N2 DY MOVIVYNN

MIINDYAN VOVYNN NN MIDPYNI, PTN N YW VMR THYNI YN 1D DIDWNN
YA OPINND YIND YT NN

NYTH IND HY MPVIVYND NIMNP) N

NP2 DIWNN 927N MDINDIAN VOVNN NP2 1PN AN AWVPN PTSD MIIND»AN PTN 1238
MONO NONAD 1N NIPPN MOININ YN, IRT. DPNINDPIN OIVIWYN DN >IN

.(M. Shaw International Law (5th ed., 2003) 960) vV»wn

Y5210 INDND NN DIY99N , TN MDINDIAN YDIDWN G0N NPT INPWINPND 1THYN Hwa.39

%1 23YNI ,ININDIIN LVIYNI OMIDH DINNY IN NINN DY NNXMIDN NIV DANN Y

1Y PMPIV MYSNNA 17 ,9INDIAN LOYNN HY 1INV 019991 DINN THNRY P10
(I INDAY 79199 5 DY 1Y N1 DY MININ ,MNYINN NYTH NN MYSNNI

"[The Court has] rendered important services in the
evolution of international law through the United
Nations and in the peaceful settlement of disputes,
more in the last decade than in the first thirty years
of its existence....it has performed a major service to
the international community as a whole because the
need to bring international law into line with
present-day requirements is real and urgent."

S. Rosenne, "The World Court: What It Is And How It Works", T. D. Gill ed.
(Leiden; Boston : M. Nijhoff Publishers, 2003), p.

: D) NI

B. Simma The Charter of The United Nations (Oxford University Press, 1994)
p. 979.

Shaw, Ibid, p. 1005.
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N2 NMXN MONON MDY | MDINDIAN VOYNY TWNI PTN N DY PIYTHY PMY2ap.40

YN ONINDYA VAVNY DIXNMYINND 12 NNOON NPMP Nt PIva (Shaw, ibid, at 967)
PMINNN, NI ININDIAN VAVNN DY THOMN JWIID MINDIIN TN N2 DV YTHYNd
PIN DY IMNYIN IMNN NITIN NIAMNN NINKD ITHI PON TN N0 DY 1IMYIP)

:9IINDIYAN 111 1N AN 7RIV G0 AWYNI PTN M, ORNNA INDINDIAN

“Judicial decisions as such are not a source of law,
but the dicta by the international court of justice are
unanimously considered as the best formulation of
the content of international law in force.”

V. Chetail, “The Contribution of International Court of Justice to International
Humanitarian Law”, International Review of the Red Cross, 2003, vol. 85, n° 4,
pp. 235-269.

N INNONA, TONN DY 9NN MW NNDNDY MYNPNY DXDWNHN 00 DNINNA41

PINA AN KGN, NN NN NYTD MINY DMYLY . NIV PTH 1O YW INPIDS
N8y 995 . DAY MOLOYNN NWAPI K9 NIAY NONTIYN NP XY, NN YPr Y
MNTY IR, NPYN IN NNV, NNHNY SWMN ,NYTH INN DX YPAND PNIND , PVIVN
1. 11250109 NYTH NNN DX TON 12T PR NYTN NN NN YANHD DPIND Y PIIND OX D)

(262-265 D>9y0 121 ,N2IvwNN an3Y 244 yo)

NINYN,JD 1D IR DTN NN NN, PT-NP2 DYYN NINY MON NYTH MIN ,0ININ.42
DOMI0N NNN TITA NYTN NN DIYMD 5IYAD 529NN 1IN JINVIN NN IN NOHYON
NYVY Y, OX1NIYN PPINDIIAN PTN N2 DY INPIDI D) 1D ,01TMIPN NNV VY DOINY
VTR MIN IOHIY , NPVLAYNN NMIYIAPN D IN, TADA 7 NISY’2 9210 1DIND , D2DWNN
SHOW NN DY PR, MINN IO

QUND Y2, NIV PTN DY NONOIN NINNN ORD 1MYIAPD oN»NnY WY Yo, NTnyn.43
S NINYON NYT NN NNDNI NNNY P PIDIATR TPON PT PO MHOYI) PMYIAP

“Thus, although an advisory opinion has no binding
force under Article 59 of the Statute, it is as
authoritative a statement of the law as a
judgment rendered in contentious proceedings.
From this point of view it is possible to understand
the argument advanced by counsel for India before
the ICAO: ‘if the International Court of Justice
expresses an opinion, it lays down the law and I
call it in that sense a judgment’. Advisory opinions
are treated on the same plane as judgments.”

(NODIN NWXYTNN)

M. Shahabuddeen Precedent in the World Court (Cambridge University Press,
1996) p.171

D)X
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Shaw, ibid, p.967
Interpretation of Peace Treaties with Bulgaria, Hungary and Romania, ICJ Rep
1950, p.101, Judge Zoricic.

Legal Consequences for States of the Continued Presence of South Africa in
Namibia (South West Africa), Notwithstanding Security Council Resolution 276,
ICJ Rep 1971, p.173., Judge de Castro.

Western Sahara, ICJ Rep 1975, p. 73, Judge Gros.

JPMRIIN NITONN POX TN N DY NISY”N NYT MINY 9RO, MININ WOY.44

0, MONNN 0 JPIR MOTHN DX IN NYTN NN NN YPXAW 9NN IR NPDVININD

VAYNN HY NINDIND MIVIDN 172 NINDIN NINEN 1950 1HAY NPVIYNN MYAPIY
SMINYAN

S0 DYDY ¥, PIIVIAPN DN PTN N2 MY 1D, 071120 DODYNNVY 935,30 Yy IWNR.45
NYND MIYY PTN N1 DV NPVIVNN PMPIAPN NPVD I, IR .INT NN NP T2
DY NAYONN ROV NTNIY .19 NIVYY HPYN »T13) DIVIDWN DMNIYL DPNNA TN NPTNIN
VAYNN DY NNRNNY NOORYN DY, MDINDPAN VIVNN TIDYH HNIY DY NNMMINN
JINDTY PATTN TIAD DY NN DY) DY PNINDIAN VIVNID YRV

XA

Y. Shany, Capacities and Indequacies: A Look at the Two Separation Barrier
Cases ILR (forthcoming June 2005) p. 17

: D) YN
29-30,(2004) »09pm7 N93N3 VIV ,PI 1IN
576 AP PN MY ,pI3 NN

N ON-AN WD 3112/94 97y ;112,85 (2)25 779,283 Ny 10 ) wonp 131/67 a7y
127 (1) 13779 002N AW 1 010 7048/97 a7y1 ;430,422 (1) 779,98 DTN
,D2WNNY PVAWNN YYD 3 1A1Y 6182/98 ary ; 142

JONNMY NDNNA 07T DY DOPINND DONLYA DOYNN DOIVPNY NIV M .46
MINDIIAN VAYNNIN MIYNIL YRIL DIPIP NON DINLYIA DIDYNN DY DNPNMOND
1YY DYINON

TPONN YW INDY IMINDY TIPHRN NOVIVND NI NN
VIYNN Y5551 RIN NPNNMS NDYANT NN TN ININD
. TPNNMY NDXAN DIMIYY DI MDINDIAN

DVNNN DY PNMOND NNDN DY WAVNN MIUN TONINRIN
WINRY PLLHY , ORINN )IVOVN DY 1IN WP, ININD
MM 19259 1NRY , MNRN 3 Y'Y ONININ NN P

1RINY NPNDNN 231D INID NN ANIYNY I8y

U7 DN H7DN NIND TR 1) INODN 393/82 82)
(793-794 785 (430 179

N PVIWIAN 69/81 8733 ;12,1 (1)TY 779 283w NoWNN '3 INPNT 390/79 8751 : D) IND)
N2 97D NI TR 73 vy 7015/02 8 7325 230, 197 (2139 179, WX 1PN
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825 52,45 (2)n 179 ,NLaAN AW ) DRV 591/88 815 352 (6)n 179, ma7vnn
792) POLWOIN YINK; 23 NPDY, INIY NOWHNN /I PIND N3 1950 N8y 2056/04
1174- 72795 (1996 ,7ovonNn NIYTNN) IRIYWS N0 DY IPHVIVDINPN VAVYNN NI TN

(1975

VIO IOY 1IN NNVN ININDIIAN LIVND DNYWN NNVII 29 DY 5I1Ya0 ©YWNN NVOSNN.47

VAVYNT NN NDI DI NINY DD DITN INRIY NITN 2D, MODN NXR NINY , PTN N1
VIYNN DY MNNN NMNON I2TI MYIAP G MID PTN N2 OV PIMIYIAPYN ININDIN
VYV P KD, PTN N1 NP DXNNA KDY NDIYIY 1IN, 200NN MDINDIN
TIVY NON ININDIIN VIYNT 29 DY NPPIN MNTI MWD NININKD IRV NN TNYND

PYOY, N2V TINNY 147 PYD INT) TOORIPDIPX THPDDH NPINKI NV NIANY N

.(The Rome Statute of the International Criminal Court 1998 -5 (VIII)(2)(2)8

Y2 PTN N2 MV, NNYINND NYTH MINIY NPDOVINND NMWIAPNIY GN ) DY TWNR.48
1NN, Y1HYNI VIYNNY IN ROV 9N, INIY NN YN D179 19N NIANN PN
0N’ NN 5. NINDIA VAVYNY NI NINDINNY N9P92N NNIIWN HY NIMYap
19%99Y, MINDI*AN VAYNN Y'Y NINDIN NIV INNNN , DAY NPVIYNN MYaNy
589 HNIY N2INN 1Y NINDIIAN VIVNS

NYTN HNN 1NN MNINI 12T N2 MIND

(1)96 9>y02 NIYN NOVOYN NORY D2 NYT NN 1D MMINDAN PTN N2 DY IMOIND.49
NPNVIAN NSO NI NYT NN YPIAD NIDNDN . PTN N1 NPIND 65 9r¥02) YOVND
.(Simma, ibid, 1010-1012 : w1) D901 DNNIN) DINININ 901D 191, 1HYIN NINYD
Simma, ibid,) MY TN P2 NPIYNND MIYIN N IYRD DI, MP7IAP NYT NN 1NHY NIvpa
LOMRD DY 1OOYIN NINYN T DY YT ININ 1NNY NYPan nenn m»ya (1009, 1014
JVPI2DN NYTN NNN DX NODN YININD POY D, MYON NNOWNN PTN 7291
NIYND NYT INN DN )TN N2 YIDN KD ININDPIAN )TN N> DV NP 0a oxrnN1.50
:»compelling reasons” ©»pNNa NON ,NYPIAY THDINN PN DY INVPIY
“Given its responsibilities as the “principal judicial
organ of the United Nations” (Article 92 of the Charter),
the Court should in principle not decline to give an
advisory opinion. In accordance with its consistent

jurisprudence, only “compelling reasons” should
lead the Court to refuse its opinion”

(N9DIN NWXTNN ,NYTN NNINY 44 9yD)

YT NNN N NYPAZ 2P0 XD DN SNONN MMINDIIAN PTN AV T DY Ty PTn ma.51
QYT PY VIV NPIN PV NYT NN MO ROV, DTN NOINNN D), NNY»N
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MINY NOYHY NP 44 9o¥0) NHININY YW ONPOY Dy NYY, MHOND 97N YY NOOINN
.y

N2»NHRN, NDO NHMPNN XY D), POIYa 1119 119NN 1T ¥, PTN N2 VIINNYN.52

25 NWYNY T PR L(MYTH NIND 42 99D INI) NYPIANN NYTH NN IR 1NODN MYIDN
JPONNND DO T NORYD YITNY DYL

PI¥N VOVYND N NPID YPI JY NYTH ANH MIYYD 9]

,MT VOVYN NP2 DY NONIYN INPIDIN DOYNND N KD PTN N1 DY PMIYIP NN YD 7253

;AN L1967 Nniva YoRIWIN WI1DN DY INDINN IRND NININD DNIVN DI TONNI NINNY
DN N IV, PPN NI XD TN DO DY NI P, 1PNY T 1OY, 0NN YD
991 YN NN NYTH NN YW NMVN YD, NN .10 TY DY VIYN NP2 HY INPIDI D1Hond
,OPN Y 1Y VIYN NI DY INPIDAY NDNON NIV DIVITI NN NOINY NIVDINI
D DAY DN PNTY DMV DINYVN ,NT VIVNI N YINI N TYY ,DIRVND NMYITN

DMDNINNN Y

N ITHN — DOVIAON DXNVLYA DRIV MWD YINN D52 NI NTIPIA 1IN DMINN.54

DYV NNIDY NN NYHOVINA NHND, NNIND NDDI2Y, NAWNN NTHN SNVY PRI

NV 2ANNY OYTPNN VTN . OXTPN 0N 9PN NYYA NOIVIMN N0 NN, NPNITHN

, Y9N PTNNY, NYINNN NIDIVIINRD 9PN DNN — DIIIVNN DIIVHNIY HY NNYNI YaN

MY NPT MY PI 12YTHN PR LINYI NN, MNYN NPDIDIIND DY MNNNIN

POIVOIND DY DHONN DPINT NYNIX NNN ITHN NYNO 1YY NP2 01N DOIPONI
NN

DXDYNNY OX . TYNRND 1IN 1T NI 12, 19T TIRD YN 90N 1IN JVNID OYINLSS
IV NP VLPMINT TN PN D, DI I, NNT IYNNNA 21T YD DIWNTN DN
,DXYNN DYPNNN TI, NN, DIWINN NHRPN DY VOMN NI, NNYRIN NHYNRNN NOVINN

LN NRPN DY NovNNn NVIONN DY TN . 2002 NI vTIN DY DOYI»aN D) Mapya
T TIN INNRD DY WIDY NYD 1IN DMIND . N9PHND HNYTAY Nt 1INV SYNNIND
TIV TSN IR PRY NN PAT N3 . D127 28N INPI DOMNND DY DN DN
NIV P2 NOWON PN DOYIND IYTIN INND NIRY N2 9270 T2 . NIV NIPNN NN
T3 792 PN . UK NPDIN D000 DNNIND DNYY DY 1DDP INND) NMIOPVLOOIN NIV
MIYIRY , D10V 1) NI, 1ONY . ORIV NIYTH 2AWIN DYN 01N 710N DIIRY, 10D

JDMP NN IN DD 9PN, NI0N OUYN YITND

STYIN NP NI LPNINA ITHN PN D — NTNYN NN TTNN N DT ANND XPNT,00INL56
STV TIIN OYNNAND AVTHY, T DY MIYIANHD NPSPITIRD NO2I0 — 11030 NN TONN
YN DXDWNN MITI XPNT XINND 1N TOY NI MISPITIN . PIIND NN 1IN IOV
DMIMPN TIVN MPRY MY NND N7 DT OXNN, ONPIATY . ONINN SXNNN DY PIYD
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aNOY 55 Pyo) 719aN) 2989 235113 YTOND YINY NN 1N YUNR 1Y, 0O TNY NIV MNPNRD)
VYONN GUN TY 9IDNN TWUN ,D0IYN NMHPN NN YYD DO 110 XD NYN M0 (Nwnn
DTN NINONHD DX DMINNY, INMINOY W . DNNIRD TN DY NNION DY ORI
N9 AN NPINHD T NPINT TN 11D AN IN,NPINT DLW ¥ KD 1T 28N, NN
19INY DXWUNN DY ONPNIIINDY YINN D32 NT VIVYNI N1 DV PMION DY NYTIND NN

ANOYan

YMIINDIAN PIN N DY PNIWIAPD VYW MHYWNN NN INAD ¥ NONX DINPYY 519010 NoNY
MY DY
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NYTH NN Y NNTAYH MNYND — YTV PN

1290 NH%2 2393 DYV NNTAIYH NNYNY DN DIIYND MIYV

QN

PTN N2 )92 ,0MIYLVY .NYTN NNN TIDNM NTHRYY ,IPNTVD THPAVNN TH NNYL DWNY.57
MN DY "D, D¥dWNN DIV TIY . ITIN-TN 230910, 1110 KDY DYIYD 90N Y1 TN
NN YOOV N3N NIANT THINTIY MHNVNL TN 7PN PTN 1A OV NINN MPONY WIND

(©2>wnNN NWND 345 PYD) NNYMH NYT NN NN NN NPIVIN
SYTY DY INTN L PTN 1P 292 GX IWNRYIN NON MIYL.58

“In the present instance, the Court has at its disposal the
report of the Secretary-General, as well as a voluminous
dossier submitted by him to the Court, comprising not
only detailed information on the route of the wall but
also on its humanitarian and socio-economic impact on
the Palestinian population. The dossier includes several
reports based on on-site visits by special rapporteurs and
competent organs of the United Nations. The Secretary-
General has further submitted to the Court a written
statement updating his report, which supplemented the
information contained therein. Moreover, numerous
other participants have submitted to the Court written
statements which contain information relevant to a
response to the question put by the General Assembly.
The Court notes in particular that Israel’s Written
Statement, although limited to issues of jurisdiction and
judicial propriety, contained observations on other
matters, including Israel’s concerns in terms of security,
and was accompanied by corresponding annexes; many
other documents issued by the Isracli Government on
those matters are in the public domain.”

(MyTn INNY 57 9yo)

NIRYD INMNNLNNN DRIV DY NOINNYLY DIN 1D, NT IYPNL, PTN NI PINN 1701 N2.59
MIN NYNNY DXINDNI RNY YHNV >IN, NT NIPNI NNOYIMN , TN N2 DY IMOIND
2153 X7 DY TN N2A7 YNNY, 000NN PN .INPA 29 1IN YN 5951, T7o1 N2

OWIN SV DOVIADT NIMT, IRV 12 DO5, oy -1,1000 NdyNd 19PNV, DIND
DOVYI9) DYTHPN DXNNTY DVIND DY DINNN MNT (1967 Nwn SNn) 0NN DY 955N
2¥ TN DV NPIVIMIND MIMIOYND TUNRI DD MMT 19),(D029101nN 7°N1a 56 Ty 53
The Mission to the Humanitarian > 5Y 1210 , 1729900 172 NINIIND DOIVIIND
and Emergency Policy Group (HEPG) of the Local Aid Coordination Committee

(88 71y 85 o>v9) (LACC
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29791 NODID 9NN, PTN DAY YNNY DYDN0NN PXN2 DINYIN 07900101 VIV PNYN
.DYdWNHN NANNY

D) 1D DXV 1PW, 37 YN 7dN KD PN N2 292 1, NPNX DXdYNN DY DMYL ,1ON)1.60
VTN TN DN9IY, 5 DY NON, 27 IDIN )TN N12 7191 IN’AN NIINK NI NN
DM TI97 . 07NN D791 PTN N2 292 XOXANWY 90NN DY NP NDDILN NXYHINHN

1N P2 .(D2WNN NIVND 348 9ry0 INI) NOX NINYTA DI1VON NN NANINA DIdWNN
DYPIUN NN DD DIRY DIVN , DNININD DN OMIND 97910 NINYT 2D, 07> DY W)
PN POV, DDPNY DXONM DR ON Y, XXNNN PNIONI IR NX INNY , DPNINVIIN
DN DN YD, WO 9. INNX IN NI ONNNT NOVIPNPN NYNION NINNY NMIDN»NN DN

STV DMIOTY

9279 ,NYNID .D7IND DY DINDIN DNIXTNINY DN YT HY 1INV ,MMTL 9277 ,INXI.61

TYINY, DOIMNYNN DITINNND TN GN DY 1I0) 1WIRY 570 T8 ¥ DY 1I0NY MMTa

DNMD INNIYY YV NPDOLPMIIND DTN, 1M DY, NON NI . PNIYI DIVIN IN NN
YN TR DY VI, MMTO DNMY 1NN 1T DY NYIY ,NON DIMPTH

PYT DY NTOPN D, NTNON ,OIND DI NIYYT RIN,OTDIIN THONN DY NN 9N ,1ONX).62
NNLONN MIAPY NN NINYN NYPIAD 191N DT NIT . OMINWI 1OX NIN NPDVP1INY

,MAN NN HIVIDY NNIND NI NN P09 DN NYIT Na,2003 920pNa 21 ovn
298D =141 HNN NPNY DNMNN XIN D, PINN N7ITL . DIVIAON DONVLYIA NNYYIY
MoyN, MMN, MITY NN NIIY MIYNRID NVIONN DRI NOVNIN 1 TN, 2002

TANON ONPLY , MNPNRN OV 15 .2003 ;921312 -205 TV ,NP2WNN NTIA OIVWIN)
MV N8N, NN, NV DIND NPIDN) YT HY qQONIY , Y DH DYDY, N1 T2 ININRN
DPPVOOAT MYIN IRIY NOWNN T DY POY YN 595N

DTPY, YPIN YV 7NN DONNN DT VIV . ITHN OXNNN NINON2 POW NYTN NO2IN.63
: TN NS NVHYNNY

“The Government of Israel has since 1996
considered plans to halt infiltration into Israel from
the central and northern West Bank, with the first
Cabinet approval of such a plan in July 2001. After
a sharp rise in Palestinian terror attacks in the
spring of 2002, the Cabinet approved Government
Decision 64/B on 14 April 2002, which called for
construction of 80 kilometers of the Barrier in the
three areas of the West Bank...”

(NODIN NWXNTNN 972N NYTY 4 PyD)
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“The Court has to respect Israel’s choice not to address
the merits, but it is the Court’s own responsibility to
assess whether the available information is sufficient to
enable it to give the requested opinion. And, although it
is a matter for sincere regret that Israel has decided not
to address the merits, the Court is right when it
concludes that the available material allows it to give the
opinion”

(ONYT INY 38 Pyo)
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“There is a further aspect that has been of concern to
me so far as the issue of propriety is concerned. The
law, history and politics of the Israel-Palestine
dispute is immensely complex. It is inherently
awkward for a court of law to be asked to pronounce
upon one element within a multifaceted dispute, the
other elements being excluded from its view.”

(010N NVAVYN DY NNYT NNNY 14 Pyo)

NYION2 ©X2IWN D535 DN YPN IWPNY DIN 1D, NIMXN) DN NVMVN NPYNN ,09IN).86
YMNINDIAN VAVNN DY NN NVTHY DI, PYNN NOHYN PN NONOY M, MDY
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“Context is usually important in legal
determinations. So far as the request of the
Assembly envisages an opinion on humanitarian
law, however, the obligations thereby imposed
are (save for their own (qualifying
provisions) absolute. That is the bedrock of
humanitarian law, and those engaged in conflict
have always known that it is the price of our hopes
for the future that they must, whatever the
provocation, fight “with one hand behind their back”
and act in accordance with international law.”
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“22. On this point of facts and information relating
to the present case, it is undoubtedly true, as the
present Opinion states, that

“the Court has at its disposal the report
of the Secretary-General, as well as a
voluminous dossier submitted by him to
the Court, comprising not only detailed
information on the route of the wall but
also on its  humanitarian and
socio-economic  impact on  the
Palestinian ~ population”  (Advisory
Opinion, para. 57).

Indeed, there is ample material, in particular,
about the humanitarian and socio-economic
impacts of the construction of the wall. Their
authenticity and reliability is not in doubt....

24. In raising this point, it is not my purpose to
dispute the factual accuracy of these assertions,
or to question the conclusions arrived at on the
basis of the documents and the material available
to the Court. In fact it would seem reasonable to
conclude on balance that the political, social,
economic and humanitarian impacts of the
construction of the wall, as substantiated by ample
evidence supplied and documented in the course of
the present proceedings, is such that the construction
of the wall would -constitute a violation of
international obligations under various international
instruments to which Israel is a party.
Furthermore, these impacts are so overwhelming
that I am ready to accept that no justification
based on the “military exigencies”, even if
fortified by substantiated facts, could conceivably
constitute a valid basis for precluding the
wrongfulness of the act on the basis of the
stringent conditions of proportionality “

25. However, that is not the point. What is crucial is
that the above samples of quotations from the
present Opinion testify to my point that the Court,
once deciding to exercise jurisdiction in this case,
should be extremely careful not only in ensuring the
objective fairness in the result, but in seeing to it that
the Court is seen to maintain fairness throughout the
proceedings, whatever the final conclusion that we
come to may be in the end.”
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“To sum up, the Court, from the material available
to it, is not convinced that the specific course Israel
has chosen for the wall was necessary to attain its
security objectives”
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In the light of the material before it, the Court is not
convinced that the construction of the wall along the
route chosen was the only means to safeguard the
interests of Israel against the peril which it has
invoked as justification for that construction”.
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“While the wall does seem to have resulted in a
diminution on attacks on Israeli civilians, the
necessity and proportionality for the particular route
selected, with its attendant hardships for Palestinians
uninvolved in these attacks, has not been explained”
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U210 NS DY NOOY NNN DMINNNL,TINITN IODIVIIN DY NN TN 1w

126
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72T NN, P20 N2 XX DT VAVN NPT DY DUV NV, NPNTNN NN DININ.127
NPNTNRN NYIT IR NN H2IPN, PRI, DTN DIMIDT DY 7PHYL HNMYRYN 2 wN
VIYNI DTN DIDIVINY DI 1PIY NN IVIINNL NOVIYN NYIONY 21D VITIVDS
YTNNNN JANIM 919N 12NN TIIR-ND I : INT) N2 NPVIPINT MINTH DY I NDINN

2 /1y (217P2 DONY , VAYNR) ¥ PNVIIN TTH PIYA ¥731 NPPOAT NPNTHN 2NN SV
DXPYD INT) 12T N2 OVANWN DN GN ITHY 1Y NN YW IMDYN Y (DY NN

9Ny 435-433

121 122127 MYTH NLVYA IITHY 12 9NN, AN NN 1PN N INABY Nya N2, 09N.128
2792 N9Y,DXTRPN DXITON MIVNMIND VOV WIAPI ,¥I12D NLYWA

LDy 2811 ,10791 DIVILD DNV ,HDIA MIVIMINN MIINDIAN VAVNN POIY IMNNI
1PIIX P2 YT TN PN 1Y 1N NPTH TINT DMPN NV THIMNN NN NNWN
ANVOY NNN OMIMN, DXAVIND DY DIVIMIN DINPOY 12D WD DY DMINVIIN
NNNN TNXD RPN YN, NYAIDN NNSYNN DY IIMIDND DY NPT MIIAPN , MYNN
TNPN DY NONWY, PIITOM DY NYAVN IN VOV PON ND PRY NI DIDIVIIN DY

U21ON DY PIIN HYIA 7PNMIDT NI9NY

NLYA NPMNNN, NYAON NNSYNN 1Y, ITIND DIMIY ANNI 1IN DYPDIY 1T M Pnya.129
oY PN OTPY NN DY N NLYA NMDNDI) NNDI YHNYND NYPIN , PNNMD ND29NI
.D7IY T DY M) 28N T12YTN .NOY DXDIVIN

N99N ¥, N D127 2802 OYHON NPNTNN NN T PR — DT TNPNI WY DY 21802130
VAYNI WIAPIV, INY NVIPNTN NIMYPN NIVIND MNND PPDNY DM 9195
P2 AVINHD PNOXR TIND 1IN AWUNR, MIONIMIND MNINDIAN VIVYN THNAY, MNINDIN
TPOWIINND DY MLNIMNN DIVIND 102D, NYAIDN NNNYND DITIYN, DIOIVINND
DNWYNI DXWNN T HY LVINNT,IIADI PIOWDT AN PINNY 195 . TINNN NINIIND

(221 9yo)

"LOIAC [Law of International Armed Conflict] in
its entirety is predicated on a subtle equilibrium
between two diametrically opposed impulses:
military necessity and humanitarian
considerations...

Every single norm of LOIAC is moulded by a
parallelogram of forces: it confronts a built-in
tension between the relentless demands of military
necessity and humanitarian considerations, working
out a compromise formula. The outlines of the
compromise vary from one LOIAC norm to
another. Still, in general terms, it can be stated
categorically that no part of LOIAC overlooks
military requirements, just as no part of LOIAC
loses sight of humanitarian considerations. All
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segments of this body of law are stimulated by a
realistic (as distinct from a purely idealistic)
approach to armed conflict."

Yoram Dinstein, The Conduct of Hostilities Under the Law of International
Armed Conflict (2004) 16-17.

S5Y DMV NINIAL PANDND I XY, POOWIT 9179 PO OMN,NON DIYLN P1Ta.131

N2 (ONDIVND 222 9y0 INI) DXDWNN PIYVD DIOINY 9D, NPNTHNIN NN DXWNN
P2 NN 1D WO , MNNND, INNNM L, ANN 952 GPNN, 1NN NN NPNTNN
DY NOWAD YNNI IR NIMIY ,ININRD , DIINY . NPVIPINT NMIPTNI NVIVYN NIV DY
MYNN TPNIIRND NNMOIVIN DY MPAVNN ,mM2wad 0Ny NN NNVLY TIN NP THN
DV, TPNNMY NDXAN DY TNPNN 281D 210 IPD YTD DY 1NN PR NON MDA . N2

SV Y HYINN NYOIND 1VI91Y, NPDIYIIND 1A JIVOHVWN YV accountability TYN
,I9N N0 . TPUIN1N DONINY IXRIAND )IVOYN DI NONINDY, NININN NIDIVIIND
TPONN DY VIMOND 9P DY NP NDNN TYD NYYNI MIYRI MDdYN NHMP
DN NONWYN NNDNI, IXDY 193 . POY NMDVIND NIVND KON 9PN 1NN TN, ININD
LIVNN YT DY 1ANIY TITNNY 29D INIAXN TPANT SV PIMOND NNDNI DY NI

PNTNN INNA 0) NTNIY IT NPV DX NPPTI G NYITI PNINDIAN

™A 5V INPI0Ad TN T, I0IND PT N1 HY NP0 D, N2 MOIN DoNa.132

NP2 NONOINM NTIIN NVIVWN NNIIYD AWNIN ,IRNA AWPN PTND dNINDIN TN
VAYNN DY JINRIN INWY» NNVIANI 23D TIPIN,MNINDIA VIVYN DY NMIMNDA NYIDND

.16 mya, Shany HY¥ 171981 XY .1POY NI DINIVIDN DY NN

DYYHY222 B©XNVYN TIYNN NITNIN NAVNNIN NNHYNN

.2

N T OV YIONN NPYN NN .DTIN T DY NNNPNY DXYNN DIWVIVY , MO m»y.133

VWP TN INY, 1967 Niva DY P DY vad) GUN , NLYA DYPNY DXYNN VDN
INAYY DTN DY NN DNLY TINA 92 INNNN

DO YNLY LYND, 1967 NHwa DX T DY WA, DXNVYN DY DTHYN >axb.134

0N NN D7NN YT HY IDAN) DN DINVYY INRY T3 . PYIN NYYND PN, NINIVIN

(1967 voMINa 11 (1 701 W) 97NN >y PIVSVYN NIV 12T IWIN) ONIAN HWHN SN
NDMN2 NON DOXNLYA HRIY NPRINND OWVIVOIN SNV, To2 DIPIN DIXDYNN N

(D2>wNN NAWVNY 154 Pyo NI PNnM>

UNIL, DNDN DIPIY DOXDWNN HY DIMMNOND , NON DINLYY NIV, Td DY NTIY.135

VNI 9IDN NIND TP ) INOONX 393/82 87732 : INT) MNDINDIAN VAVNN DY, NNIYNID)

(225 46 PyDa MOADN MRNINONY,793-794 785 (410 179 Wy
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9910 HYTAND . NNV NOINIIIN DIOYIP SNV DN DIXDWNN DY DNTHY , NINT NMYD.136
,LAVUNN X DOWYITP-NITN NLY DY DRIY> NDNN, NNNDNN TONNL WAV , DNLYN

,-19673v2wn | (1 701n) LAVYNM NVOVN T IXD 1 ryD) PNPTHN DY SMINM VIPWYN

SO PIND 5 9O50 N )9 LIV JIVIVYN MTO NTIPAY 211 §O¥0 NN KNIV
NDY, P DY NPIDNDY HRIW NIV DT DLW, TON IRNIND .(ONIY NP2 DOV
INAN HUNN DY PNONDD

INT) NIN DINVLY YW HOVLAYHRN DTRYN NPIY PTN M2 WITY ,NYN MDD NON ,INY P2

.(myTn nnb 70-78 oryo

2 5V NN NYTN NN MY 1IN N3 IWPNA PTN NP2 XOANY NINPD NPPon Tinn. 137
DYTYN MNIPYYY, 117V 1MV VTINN NNDNA YIINY DINVLYA VTV, TIY TN
: DVTIND NVHY HY ITIDN

The Court recalls that in its Advisory Opinion on the
International Status of South West Africa, speaking
of mandates in general, it observed that “The
Mandate was created, in the interest of the
inhabitants of the territory, and of humanity in
general, as an international institution with an
international object- a sacred trust of
civilization.” (I.C.J. Reports 1950, p. 132.) The
Court also held in this regard that “two principles
were considered to be of paramount importance:
the principle of non-annexation and the principle
that the well-being and development of...
peoples [not yet able to govern themselves]
form[ed] ‘a sacred trust of civilization’ (ibid.,
p. 131)

(NODYN NWXTNN ,NYTN INNS 70 9oy0)

PN 42 9502 GpNUNY 193 MNNN IMINDPIAN VIVYNN YD DYV, yAIP TN N12.138
: TPYIIIN IND NINDNRD MNADIN

“territory is considered occupied when it is actually
placed under the authority of the hostile army, and
the occupation extends only to the territory where
such authority has been established and can be
exercised.”

(NYTN IMNY 78 PyD)

POLOYS SY DTIPN SNNN IDM PIVN IPN 1’2 DNPPNN ,DXNVYNY ,NTNYN 1N»Na.139

SN P2 X9 PIVIN NV Tonna, 1967 noiwa DX T DY Wwad) , NINOTINN
,DO¥12D DXNLYA XIN IITHN ,IMINN MNINDAN VIV Y9 DY >, PTN N2 YIP )T
U210 MO SY Tnyn v HNIWD DN TWN
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L1967 nywa 1was) IND DN DNV DNV, DY PR D, YA 9OMm 1T 1°2.140

YOINMIY DIXNIDNN, PNITNN DY MDY DN HNIY NLVPY DN, D>TYNN DYYON

DXNVYI , DYDY NI NMATY, DXNVYN DY NT OTHYNN NNIWYY >, 97UND DRI 1
Y215 NI NON DXNVYA DRIV DY NTNYNN 002D

NI DY ADIND, NDNPNN IMINDPAN VAVYNNIN PON NNNNN, D9ON DY TrY TN Noa.141
955N NINYN NVONN,IVVED (4)2 9>¥D) NI YWINIWN IN DINRND NIRNIND NINVIIV
Nicaragua v. United States of Y”ya >0 N1 Sv npod ( XXV) 26257 on
¥, vap) M T po9a . (America, 1.C.J. Reports 1986, pp. 98-101) paras. 187-190

.0INPN MMINDI VIVN DIAPYN , VTN 19TI) TUN NIDT YINYY DIOVIND , MNIPYN
DRIV T DY DHYIP NI DY NNMIDA PINY PRY 1NN

TIN NPNDL WY ) IRIY NOTH HY NVIVNI NHNN DDV NIDD 1,1 DN ,NINNN. 142

,VYND  MITINN DT NLYA 112D INIY DY OMDIVD . IINDPIAN LAVYNN DY NI

2 5N NDOWNN MMINIIAN VIVNN Y9 DYV |, MIVNINMINN ININDIIIAN VIVNN NINNND

VIVYNN 152 NPND NIMP, NN DODYI NLYIA SNN, PTO WNN D3V, 1NN
DN DTN ONT 29 DY YVIWNN 2NN 122D MNINDIN

N2Y) NIINY IND MIPN — 29023IIND IINTI’AN VIVYND NINN 9]

MIPN 2, TAN N9 VLMY IYY-NYINN DD DIXANP ,IMINDIAN T DA DY InNyT Mina.143
ONAW T DY DOPININN, DXWIAON DINVYWA NI-NT NIDN NIYIIN NIV NINNY IND
IND NPN HY INDINNA DN IUN 11T VIVN N2 DY INPIDS DY THN MP N 1T NTHY

: DYNLYA DXDVYNN DY DIPMIVI NINIAD NIIXVNININ NINDNI N2V NINN)

WINN D2, NOOYI N9 XIS DY NINNDININ MDY
9272 (NPYAIN) IRD TINN D DY, OMPNN DIXAVINY

,-1907n) 1907, nwara nNnnbn DY 0NN»HM DTN
Hague Convention IV Respecting the Laws and
NN (NN NN — oY ; Customs of War on Land
1949 nnn5n 11 ©XNIIN DY NN 1272 (NPY2IN) N2V
Geneva Convention Relative to the Protection of-n)

NN — 9nY ; Civilian Persons in Time of War 1949
S(PPY2970 N2

908 NINID TRON 1) DTN MDY DINNI 4764/04 N7)2)
(393,385 (5)My 179 ,niva

5S¢ IN9INN HY HNIW NPYN, POIN Y5 NN KD NN NIPN Y 1N9INN >ddw , nya na.144
DOXPYD) PIYA IXIY YW TPRANYL NN PTN NP2 N, IT DTHY NN .AI1-NT N2 NINN

ny1n N 89-101
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,INTD NYTN NN JOYY,DMYOY I3 NONYA NTHRY VIPIDN DXdWNN DOINY ,0NaNNa.145

(D2wnn NWNY 479 9oy0) PMPNYI NYION TN N NORYA Y100 TN PN 1D
2720 PRY DIVNY, MNNRD NIRNN NN 0P NIMNND NNKY TN IRIWY DIWN , NNI
PTN PO ONMNN JPON , MNXNNN 122D, PTN D12 ONMONN 1IN, MINKD NI 1’2

220 2§12
DY 19N NOT PN TINKRD 2 O¥D DY 1M TIND YD, NN DRI DY nonvan InTny.146

1967 niwa 5N > DY Wanv NYYWA DXINN YWY 1T HY 1NN 1 XDV, DNLY
IUNY,ONIY ST DY INOWINY ,NODI NIYV ININDIAN PN N2 2392 9N NN I MIYL
MINDA VAV TTIA NN NAYI NINN I, N ,NT VIYN NdA HY INPIDII 712Y2 NYAPNN
X DMT XINY TN, INYT MINT NOX NINDY ONMNN 17T N2 . 0NMN K, 2NDOON

Y2 SR DV INNYL

,TPINPN DY AND NINND, N2V NINNX O, PTN D02 YIP - DINND DY DTNYNY wNa. 147

NPY09 NH2TD, TPMINDYIAN NPXDAD 19N )TN N NNMN IMINDL VIV MIOPYN
TAN QN , JONXY. DNPN ONINDPA VAVYNI IND MIPNI NPON WX, VY NN

154 9>y0 ,7m % DT DY PON XY ORIV MY, PTN 112 292 0’0NN DANNVNIN
MPONN IND NIPN DY HOLLYM MYN DIPIND NNSDI NN MIINRD ¥ ,YIP NIV NIDNY
MMINDIIAN LAVYNNN PON, NYYNY NI, NNNN NIAYI NINN GRY, PTN N2 Y1IP , NN

DYT0 NN 89 YD) MinN»dNN

SW N NN NNPN YW 1N YTV DY 192991 ,5700MNN MNINDIN VAVNN DY YYD DY
s NTINT NNYT NN DIIN NVMVN N NTHY NN VIVND N2 NINN

“These intransgressible principles [humanitarian law
— Ly.] are generally binding because they are
customary international law, no more and no
less.”

(D111 NVAVYN DY NNYT MIND 39 PyD)

VYA TIDODN M9 TUN ,DOXNVYN D52 NIN-NT NON NPYAIN NAYI TINKRY ,YP PTN 102148

179 12 1967 niva XH9W, PIVHN NIV TONNL AWRY,PIVNNIPD PN IR 1967
DN HOT DY WD) ORIV

SPTN A 5W T IMPON DY DI0N , 50NN VYN GR ,7INND. 149

“I share the Court’s conclusion that international
humanitarian law, including the Fourth Geneva
Convention, and international human rights law are
applicable to the Occupied Palestinian Territory and
must there be faithfully complied with by Israel.”

(K1Y VNVN DY INYT TINNY 2 PYD)
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200 NODIN DOXNVLYA NAY) NN DY NNDINT 2T N MIPON O, PN IMNY XY
SY ONTNY NN DX IO, DD NIMINDIIAN TOINPN DY NNTHY NN, NYYNY , NHNIN
LIMMINDIA VAVNY DINVIND NN

XD

D. Kretzmer, “The Advisory Opinion: The Light Treatment of International
Humanitarian Law”, 99 AJIL (2005), pp. 63, 65

2 DY DNOYN NN NDIYN INPIDI NN GN,NIND NHNIN NON.1

TPONN YW 1M MOPIN NINA NNNDNI, NT TAD) LIYN

SY NINIIND ONMNN 1M INRD NNPN NMINND NON 1 INAND

(3)2n 779 ,1NVAN W ) T 253/88 8752 INY) N2Y) TINN

NVIZ 977 YV NIV VISN NNNY TP 3278/02 7)1 ; 801

(1) 779, 29NN DTN NN 97NN NMIND TPV 1) 1IN

,D27YNN DTX2 H7NN NI TP Y vy 7015/02 8733 ;385

IND 97NN NIMD TP 3 ayIn 3239/02 8731352 (60 179

MDY DI 4764/04 8752 ;349  (2)% 179, 10w DN

(385 (5)M) 779 ,nIYa 97NN NINND TPAN 1) DTN

N YD, NTY NYINT NI2IWNN DTN PNVYA NON NN N2V NINN D, N0 NINNRIN.

SY AURY INID NN ONIANN TP ANV 1NN NIVNINN NINYNNND SMNN PON DNNN
MW NPPIN NN P

NIINDINAN DIND MO MINN HY ND¥aPN AYIND

150

N

NPIDY MINNA — DTRD NPT HY NDN PIWY ,NNNN VIYY >3 ,¥y21P MINDPAN PT0 A,

NINRM 1966 , NPMIAINM NIPNIAN, NPYITD NI NINND, 1966 , NPVINIdY NPNNIN

1 MPONY .0NLYI MSN - 1991 NIwa HNIW P DY WX WX, 1989 990 Nty
DY DMINNN, DN 792 PIYA INIY NYNYNY ,NNYVA )T XINY INKD )T N2 YN
INT) JIANY NVNNI NPINND L, NINNN NMINNN DY NN TID? DY, NON NINN DY 1N»N2

MDY MNNKN DY NNIINN TYNND ONA,NNYT NY1AR (NyTn MmN 113 1y 102 o>2yo
NVYPIN PAYA MMV PTN N SV INYT NNNA NI ,NNNDN I D) NPVIND NPNININ

Legality of the Threat or Use of Nuclear Weapons, Advisory) »>y7) pwia vinown
.(Opinion, 1.C.J. Reports 1996 (1), para. 25

MNP AN INND MINDIAN VIYNIIZNY , NMINNINNN DY THN MPA MDY NON MYIP.

SV NYTNN NNTNNY DNTPNA YNV DIN /O TD DY T . 1Y N2 NINNY IND
: Y990

151

152
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“International law has evolved significantly since
the time these two instruments were drafted. The
fundamental concepts of human rights and self-
determination of peoples, which had transformed
international law in the latter half of the twentieth
century, have not been duly reflected in the
constituting documents of the law of occupation...

...When the Security Council announced the
applicability of the law of occupation to 2003 Iraq, it
had to adapt a law that initially reflected the premise
that kings were the sovereigns and that international
law should protect their possessions during wartime,
to a new philosophy—the philosophy of
international humanitarian law—which posited
that peoples were the true sovereigns and that
human rights had to be respected. These
fundamental changes in international law required
the law of occupation to revise its approach toward
the consequences of the downfall of the domestic
regime and take into due account the relevancy of
human rights law....

...the Resolution recognizes in principle the
continued applicability of international human rights
law in occupied territories in tandem with the law of
occupation.”

E. Benvenisti, The International Law of Occupation (Princeton University
Press, 2004) 5-6.

NN, DPNINDIAN DN 1392 IXIY NNIYNY ,NMIYLN NN DXPIT DNIVNIL ©XWNN. 153
) ,0N DIV, PTN NI DY 1T INYIAPA DD DN DNV ,NYA NI .PTN N2 NNINXD INT
,NNTIN N, DXDWYNN DOWITI 1T DNIYL DIDNM TNXY . NIV NYION NI NYITI XY
MO MNPPNN KD 1D ,NMIIND 1IN DY, MNYN NNINRD NIRNND DN VNN PV
NYRYA NPT DY, TYNNL POR YITI, NYON TONN INTYN .NOX MINNN DY MI9N NIPnN
M2 2PY HRIY TORINK 1Y, DTRD NP IDT NINNI MMYNND , MIRNND DY NN
NIPN Y92 11ON NN NPT YINGAD TN Y 1,702 PYOON TONN INTYN 3D 110D .9THN
,NYVN DY N TA2) VAVYN N2 )92 DMINN DN DIXDWNN XD, YHDNWYN NT IYVN I
.DINNX DYDINI N9 HRIW NNOYNY

DV NYL DR PN N2 NNT DA, 0X0D1207N DMIYLN DY TINYD MDYN ¥ NNT GN DY. 154
,DXNVLVYA 12VTN 1D, PN ORIV DY ININ DINNA P MON NNND I : NTIA IRIY?
TIVA, MI0IMINN MNINDIAN VIVNN RIN SVIAVIN PTN DM, NNY NYMNN BN
,NNNND NYNMYPN,NMDNDN NY2INIY DIVN 191,010V NYA N2INND IPIYA YTV NMINND

{D2wNN NVNY 497-498 0Y9>Y0 INI) NPVOYHN MVID 1IN
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NYTN NIPON,NYN NMINNI NYAPIV , NNNNY, YAIP XN .ONIW NNIYL NN NNT TN 7
MIVANNIT, PASY NIINND IWYIAPIY NIRNND ORNNA NON, PITH MDY DY 01 O»pnnd
ND NNNNXD ONDIN 2D, YD XIN JD .37 DY MMINN, NN PON S MdPYWN IR NNNIN
MY NINHD YMOND NIDOYON D IYUNRD JPMDIND PRNNND MITND IWIND 1IN

ANMaN

NYN DOXNLYA NN, IRIYS 1AV NI YD, YV, NONNY SYWHYN 1LY 9UNA. 155

mMYIN) NINK NIV 2D, MYLN NMNN, DTN NPT NIWNAD NN, NYYND NOON

NINN NMIVAD GURD TN 7D .NON DTN NMIDT DY INPHYY NIXINND NN (MIPVLOYIN
DPHNIYIN IMIYID DAY MOND 9 PR ,NIVOYN MYIN NIV N

:IND V92 OXNVLYDY D592 PITH NIDY DI OTND NPIDT NVHAN DY INIINNY TWNI

Orna Ben Naftali & Yuval Shani, “Living in Denial: The Application of Human
Rights in the Occupied Territories”, 37 ILR (2003-2004) p. 17

DT VIV MIVIMINN MIINDIIAN VYN 1’2 DN YINIAY, TD DY TN LIVNN N*2.156

TN VTN NMOND NPIWY NPIDNN PYN : NPIVON NINIVID VDY MIN»P , OTND

NMVY MINKY ,DTRD MMDT VAVN DY PNY TR NN NMIVY MINKR ,2IVNMIND LIVYNI
SPINDI VLIAVN DY DIAIYN NWY TINVNY

Y93y 2IWA AYNNND 1YY 1D, PTN N1 YAIP, DNV PVIYNN AN NN NS NN HY.157
TOPN PT ITH2 X2 YI0MININD MDINTIAN LAVNT IR NINRID YWY Ty, DXININRN VIVNIN

(lex specialis)

YOV DI ,NT PAYA D) .DOWIADN DXNLYI NMIDN NNNN VIDY D, yp TN M2 D12>00.158

QN . DOYT MONN, (Y9 LVISY, INTNNNY 2 9O¥D INT) L IWHPN VMW NI, PTH N2
NPPIN NN JN2 N2, 77 T22) LOWN N> YW INPODY DY TAN MIPA N9WI NHXIN W NY AP
87321 INT) NIDINDY DTN NPT NNN MINNN NINY X IXIAND TPONN HY MY

(349 (2)% 779 1MW) DTN MINA 97NN NINYD TP9N ) ayan 3239/02
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2DINDIYAN VAVND 39 DY 7D INNN NVPIN IN — SWINN PIN

£2'WNY ¥1IIVYN NNNNN HVI NYIAYD - NIND N

,TP2IVNN DTN ONLY TINA INIY NNV, ITHN OXNN D, PTN N1 Y1IP MYT MINa.159

MI9NY 1HPHO2Y, MMINDAN VIVNI MY NINNN DY NI MIYNI YW NNYH NN

TN NN DY, MI9NN 92T, NIN NNPDN IVIMINN MIINIIAN VIVNN KW NN

D) 15, IMYD52 IHN VPN DY NIYONDN NYYD WX, NADWN NN DY NIDND)
NPV DIPMYND DY DMNY IT) OYOPY DN DIV ONIMIN YY MPONON

;MDA 1Y7IVL DY MDD DY TDINN,DDON D)D) TN N 19 HY , MINNN MINN 12.160
;INDMNNM YINOINDY YNNI VI WIDT TIID MVIMINN MNINDIIAN LIVNN Y9 DY MIIN
NI Y, PTN TP RXIN JD .WIAON DLW YAIDN NIDN DY MHYDIDIIN NI2YN DY NOONRM
,1TIAYY NI, NYNN WHND NI JNAY, MADN MINND DTN NPIDT DY NN NI9N
DN OIPN NN TINY ,MNMAD

N IND ITHN ORNNA IDINNY , OMNPWN NN L (DY 105-103 0r9dyo) Hoy0 13o83.161
2 THY DYDY ,D29X9N NX XTI YT 1DIDNNY DNV PN DD NTHYN ,NYTH INN
Rran

INYAPY TWUNI I TPNTAIYN TPNVND UKD )1 HIMPRYNI HHNMNIR NPIYNN PPN ,NVYND. 162

MDA YN, MAIYNN NTHIN SNLY PINI NIY NIXAY 993, 9730 %, PN NOa DY

PN, NINY Y9521 — NONX NMYIAP TIDA NTNIVD NOMNNN NOXNTIVD NOINUNN . 09210

SV ONTIdN TIN, M NMDMNN DV NPN TIN, MAWNN NTHN SNVYI NI TN

INY NIV NN TIN, ITHN DY ORIWN T8I ONYYIM NTHN NLYN D17 DINVLY

1N NI9N DY NTIDNA MITOIVD NMIYNN . NPIZNNI NIV NN — NOIMPHN MOIDIVIIND

DV INPI09N ,MNINIIAN PTN N2 DY INYT NN — D215 NINPNRN JI1D NN MDY

DN MY VAVYN NY27 IWNNY NN MPNYNN NNN 552 RDNY VIPINN , N VIVYN N>
MAINKRD MPNYY 1Y PIT NPNYY 1N ,00DWNN DY DIPMIVNN GN) TN ONINY

NP XD ATHIN DY DNIVRIN DIPONN N2)I22 NION Y, To2 9N D>PON D >WNN. 163
,DNPY NPON DY TONN2 DN DINNND) INN ), ORNNN DY NMINDHN NWOVNN NavNa
NON MN8N v (D2wNn NAWNY -83-851,22 D2YD) 'NNNN DY NYTIND NN
LDMPNORNNA ONY DOPIN DY DM 1272, TIN PYNIN INY
NMDTA NYNAN DY NNNXIYDT NIPINY ,I2T DY POV, NI DY, NONN NRYPY 935
TN ,2NT9D SYENN 1IN INIY IRNNA ITHIN NI DRN — NIRYD NYIN NN ) .00

Dy NS 140 9oy0 1N9) DIV DN 1D ,NNODN DY MTTINNN TNSD DXdYNID

TINYY NYP DY I XNNY,D2PVDYON DXAVIND NIDTA DY) NNIINVH ,NYN M. 164
L, IMAN MDD, YIOWDY NIDINYD TIND TY 725 DV DXDWNN DY DV ,INY NHSDIND IN
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Y MINDAN PN P2 PO 1D MY 12¥THY MINDY, D000 NMDTD 11N NNINY
DPPIN N NP ININDAN VIVHNI MNRNN DY NNV DY NI9N INNN 1N

Y. Shany, Capacities and Indequacies: A Look at the Two Separation Barrier
Cases (forthcoming June 2005) p. 17

PIN 11292 DMPNNY,TONA , DNIVNL DXWNN DOWINTRY Y9D), PT1N N1 PNV 199.165
SONTIVN NYNN DD NN PIDY NOPVAYN N2IN NPDY NYN XD 1D DY T8 ORI NNMN ND
DTN PN, DYT MIN DY 70N, 50NN VNVN PINNY 19D . INDINN DV NN O
NNN 1T YD, NOPVIAND PTN NP2 DY NOVIN 1T DY, ONTNIYN ININD NX PIDS NN
12 ,°9072TR T°ON2 ANNN NNV, OINY INYT INN NN TNXY P90 PPN dNTAY DN

VNVYN SV INYT MINT 10 9o¥0, SUN5 INI) I INNYL INDIND HVIN SV TN 55 DY
.(GvnMa

MYNNNI, HRIY NOTH, NPT MPNYIY I, PTN N2 )92 DMnny, Ponnm 5>T1an0.166
YN0 MINAN DOXDVNN DY DIPMDIVD 1AW, ANNIINMIY . OHND T8 MINND , DXYNN
NPNIN DO NN NOAND DXDVNN HY NN HLIN T2 DT DYV D) . NN TID> NP
NN IV, NPTSN DY NMNMPNN 9272 DMYL DX DAY NN Y ,0NYLY MM
Y230 IUNY, ITHN NI APY NININN NN DX IWIND OTD N2 YOV INRIN TNN DV
SINT PN NVYND PR PP

A.Imseis, Critical Reflections on the International Humanitarian law Aspects of
the ICJ Wall Advisory Opinion, 99 AJIL, 102, 111

SNPIN VAVNI HIPNN ,ODINN GNR IV TINDY 1N DVIN NIAYN DY NOPNDN HY. 167

NPYPNN 127 2D — POY NN ,H0IN — WIVN NIINVN
WL HNX HVIN 1Y, TION PIN2 NNINN DTN MDA YN
NPN OTN NMIDTA NN YD NN NNIND .NYION NPNPIND
M NININD NODYNY NINK PV 19 DX NIN NOINPIN
50N YD NXIN PTN I .NONN NP DY MNRIN ONNPPNN

7.9 S0 Y NYO NIIND

AT8 (110vn) HHPIN MIYID — VOVNI MIVAD P73 PNINN

MLY TIN 92PN, 97 INNN Y'Y INVPPIN AN NIPIND , NINY 19PYN , 19 JyY TUN.168

NNAY 1PN INNNN HY NNV 29, NNY DXWNN JY HVIN VI, Mavnn NN

NN NOXANY DXWUNN DY O TO DYDY L ININDINA VAWN HY 1Y NPT NN PYIN

MNIND, NNV NNONN NNX DI 120D 1, ¥IOWH NN DY DIVITITN NMOIRIN DI

¥TD N2 WOV, DPVIADIN 7 NN NP NP, NTIN ORNNA ITHN N)H2 NPyl
UYNIY NPPINNT-N NN PIND

PRY NN IRIY OX PO - NIM L, PTN N2 y1IP OMNX,DMNIAND 9NN NIdN 01p.169
VIAYNN NVY TN P IR, D2INNT NMIPIIN NIMDTA YN XJ2 1NNV DY PNY NIMIYINI
0°25WNN Yy NT HVI BMINY NIN DY . NT TIXD DINN NI NYNI PNNY MINDIAN
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NN NIYN XD 7 PPN PN DY IN INIY TY NN NV AT DNPN D, NN
91 KNIV 1NN DY NHVNIN

VY YITNH P02 1T NNDNA L NMMIYD PTN N2 DY 1PMYIIAP DY 1w Npd>Tad ay nyd.170
N2 PTN NO2 DY NVLAVYNN PMPIAPN MOVDY DIXDYNN DY DIMNNYL NX NINTD
TMINY YO DODWYNN T DY INDNY, DONTYD ONINA IIN OO, AN O . INYT
VIYNN NIDN DYDY NIVVIND NN D NND NP IO NIV YD, DIPNNYLA
AV MO PTI PN ININDIAN

IUNY,ININDIIAN VIVYNIY DIVININN DINDIRN DY MININ, MRNNN DX N N NN.171
, Y120 NLY HYW 1IN DY NODIND : 199521, 017912 NN NDY SNINN OIRNNA ITHIN NI
INNIND T2T2 NOIRM YIADN NLYD YD NIDN NPTH DY NMDIVIIN NIAYN DY NOINND
NPIDNIND DY INSDINT TNV OIRNND DV INPPIN-N DY TINYI 1T NINIDNA OV WIDT DY
TN DY OONRIWN NTINA

NNRPNN DIRSIND NN, YIVIMNN MINDIIN IIVNN NINND NIMNIAY NN T wm. 172

¥, PPIND DIYNN A NOY KD YITH NN INNN DY DN . INIVY SXNND 1IN

PN DMVYYY , DIPIND, TPNTIVN THNYNN MY INRD DD XD D), NIMIYL DINM1PNN
DN MY PYOND

MY DTRD NMDT NNNN DY JIPNINNN NN M) 191 INND. 173

YA DXWND NITMY 1PN TNN NN TSV NN NNYY WITH PN M 9vad.174

229NV NDY 33971 INNIN 97XN INNN NN NINVIIV NIV DY NOIND NN .2

INIY YT DY MINMNN ,PNINDIIAN VIVNI MIN DY NNV DY PTN NP2 T NYTH NNN2.175

PINY OMNONY, (jus strictum) NIVINM NIDIN NI NYNX NN DY . ITHIN NI 2Py
NN 09D, TN P2 NYIAP 29 DY DRIY OT DY DMIMNN, DOVININN DINDINN . DTN
19) NYND .WI12D1N NLWY NMDIVIIN NIIYN DY NDIRM,NIDT DNV MDD DY NOINN

Ny

SV YON , NYYNY , NNNND INDIY INNND ITIN NI 1D, Myva YT MINDPAN TN N2.176
;021N VI IND) NIDA NNV NYDT DY IDIND ,IDINDIAN VIVNID THINKN , MO

Ny Ny =122y 119,85 ,84 0>9>yoa P10 102 THnon Doy

DY ADIND L, NMIND MNINDAN VIVNIY DDON DY PTN N T NYTH NMIND 87 q>y01a.177
: MO PINVIV DY MDD

“The Court first recalls that, pursuant to Article 2,
paragraph 4, of the United Nations Charter:

“All Members shall refrain in their
international relations from the threat or
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use of force against the territorial
integrity or political independence of any
State, or in any other manner
inconsistent with the Purposes of the
United Nations.”

On 24 October 1970, the General Assembly adopted
resolution 2625 (XXV), entitled “Declaration on
Principles of International Law concerning Friendly
Relations and Co-operation among  States”
(hereinafter “resolution 2625 (XXV)”), in which it
emphasized that “No territorial acquisition resulting
from the threat or use of force shall be recognized as
legal.” As the Court stated in its Judgment in the
case concerning Military and Paramilitary Activities
in and against Nicaragua (Nicaraguav. United
States of America), the principles as to the use of
force incorporated in the Charter reflect
customary international law (see 1.C.J. Reports
1986, pp. 98-101, paras. 187-190); the same is true
of its corollary entailing the illegality of
territorial acquisition resulting from the threat or
use of force”.

(NODYN NWXYTNN)
: 2YND M2 ¥7HXA2 DY VAVN N T HY 191N ,NNNYOVI 1T NN DY Noipn. 178

2Y MMND THO N INIANN TPINN 2D I10Y HIPN ,1ON
7). DMVIND-DMITN DN PNYV ONX NTINN I NHPN
DXNLY 7 NIND” DY DMIYLN NI NI NN NTINN
NYN NTINND ITY DY INIVH . HNIY MOITRD INRNIN

2P D11 NONNN DYDY N

(P71 PO 27 Npo9)
:92,¥2P) POIN VOVYNN N2

9 Yy >3 MPON 5930 NYIN .DIMYN DY DMYL NN NN
10 INRPAY OYON 1929V INNNY MNTIYN NNHYNN
NMYN NOVNNN NIVINNA, PRIV 195 . )NV NN
YT D WNT NOVNNND NN, AN DNPNL TV
NNNPN . PNV HOSYSNIN NN, DINKND DOINVWIND D
DYN  NVYNN) 7 INN N N OTH DI NNV M ON
PYOP D, NVONN 19 DY OPYY 2wonn” (23.6.2002
MM NYNIND PNV OYNNN O /IONN AN’ DIINND
oYn NVYNN) 7NN IN AT DI RV NOINY IV

.(1.10.2003

(NODYIN NWXYTNN ,PTN PO 28 NPDI)

TN ORNNA 21T D, NMIYVN NN NNITN,VAVNN N2 DY INYIAP D0 VIVINNN NI 179
™12, PND N2 NYIN PINT NNMNY NONTIIVN NONYNN DY NDDIIND, NNV KD
DYDY DINPIVN I, IV KDY DVIN NX N KD DINMYN I, YIPY P01 LIVNN
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0N, TN ORNN NYIAP 5 PIND N2 NN NTIND I NHRPN DY MLONNN MODIAN
DNV KDY DIPPTH NPV

DYV TAPNHN NNTN,TIRNT VA9 YT DY IRV P2 NNONNY T MYV YT TN 702,180
TN DVA, INDN DD . NA YIIONDN YINY DO, DIND DY DTNRD NPID DTYNIN
TN 12 YY), POV ORIYW DY MdMIYAN IMINND IR NINTY NPODNR HPNTAY NOPNVN
PXY INON IOPS-T NLWYN DY INIDD NI TN IRNN DY NIIMHND NIVNN D ,V1apon
™M NYIAPY IMO MNTAY NYHN DT PIYA PTN N Yap 119Y, DDWNN NIYLY TID

PTN N2 NYYY NN L(0WNN NIVNY -465) 464 D>9°¥D INI) PIND N2 X”)22 VAVYNN
1102 MHPONTNI NXMINEN NN NNN DRIV DY NIYEN NN PN2D XIN

“Whilst the Court notes the assurance given by
Israel that the construction of the wall does not
amount to annexation and that the wall is of a
temporary nature (see paragraph 116 above), it
nevertheless cannot remain indifferent to certain
fears expressed to it that the route of the wall will
prejudge the future frontier between Israel and
Palestine, and the fear that Israel may integrate the
settlements and their means of access. The Court
considers that the construction of the wall and its
associated régime create a “fait accompli” on the
ground that could well become permanent, in
which case, and notwithstanding the formal
characterization of the wall by Israel, it would be
tantamount to de facto annexation.”

(N9 NWXYTNN ,NYTN TINND 121 9yo)
:Kooijmans v9wn X 75 Dy 1oy. 181

“The Court has refrained from taking a position with
regard to territorial rights and the question of
permanent status. It has taken note of statements,
made by Israeli authorities on various occasions,
that the “fence” is a temporary measure, that it is not
a border and that it does not change the legal status
of the territory. I welcome these assurances which
may be seen as the recognition of legal
commitments on the side of Israel but share the
Court’s concern that the construction of the wall
creates a fait accompli.”

(N9 NWXITNN NINYT TMIND 30 yD)

NON, D127 MDD DOXDWNHN DY DIYNINI TPNRNNY NOY, NN, IN1 1T no2.182
NYAPA H2YTHN PR NYN MDY .0¥YNN DY DIPWYYN HYW 7IdNININY 1N TPnnny
YLD, 29 DIN IOIN N MIBY NIV NN I2T2 NYIP N MIONN DY DINRSNHN
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M. Shaw International Law (5th ed., 2003) 985-986
The Nicaragua Case, ICJ Reports, 1986, p. 14, 41
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Y10 N2 ) 0933 1000/92 87335 333-334,309 (2)2n 179, 192-2aR-HN NMOPY WNI /)
241-242 221 (2)nn 179,270 2390
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,DXNNYN 727 DN DY N2 NIVINNA I THVN .NONX DION XIVI MIIYID MY

2V MMM NN NORY DY WXITN IR 1D DIPN PR, D)NIN) DY DIDIVIND DIINN
SNNOIN DT TPON Hya

SMNINDIIAN LIVNN KW INTIY N N.196

“As in international law in general, and the law of
war in particular, what matters is not the appearance,
but the reality of a situation”.

G. Schwarzenberger, International Law (London,

1968) p. 284

DTNV TONND 97209 NITYI MTPHRNN, IOND : DDAT) AVIDY N9 1t MoNa
NN NNN NRIINN NN, 2WHWN ; DTN NN NN NINHN NN, NWN ; DININ

(365 mya ,ov ,Schwarzenberger) mmMon

INT YOPO-NT MDD YT DIWN DXTYN , MMDNINNY DN HNIY NOPIV , DX TYSN NN YY.197
:0)

Orna Ben-Naftali, Aeyal M. Gross & Keren Michaeli, “Illegal Occupation:
Framing the Occupied Palestinian Territory”, 23 Berkeley Journal of International
Law (forthcoming, 2005), p. 44-45

E. Benvenisti, The International Law of Occupation, (Princeton University
Press, 1993), p. 141.
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D. Kretzmer, “The Advisory Opinion: The Light Treatment of International
Humanitarian Law”, 99 AJIL (2005), pp. 63, 64.
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MYPN MY OHY NON ,MNMDNIND DY 1DPA D110 DYINN , D70 YW DYT1a9)
SY DN MIAPYI MININ,ITN NN INRSIND NIPVLOYIN NMDIVIIND MNIND NP2
YADN, PN, YOD 1N NIYD2M DYDY, 1) H2OW 1IN MYLPA TN T .NYN DIYOP
PIYANNIT AN NN OXPNY IWUNY, N DIVY ITHN SYOPA D) XIN T2 . MPHNY NN
Mo59) NON 2. TPMPNRN NOPDIVNIRD DY NP2 NININRD NIDHYNN NIVY NINTIN
JDMVTN NDYN ,ANT DY), ONIN, DIV : IMYNINNN DY YNYDON TNSD 91N MPTN

ST YINY W)

P25, 0°WNN YT DY YAPIY TN ONNN P2 NTIND 1) MNOAN WP Nt 0127 a31.202
IMYNINNN DY YTHYN , DOXD : NP0 ONYD MDNMNN 2NN, DXNLYI N IDNININ

MDD DTN, OMMVNON DIYNNINM NMIDWIN NOXY ,DNIVD ; TN NN DY IOV

120N NVLYN TIN2 INDTH ONIIN DY PNY TN DY WD

INANN TPONN MNDM NIPINI MIINTIIAN VAVWND DY NI9N — MNYNnNnD 1)

19N INNN DXNVYI NPORIYIN NMIDNINNN 1D ,20INDIIAN PTN N2 YyIP YT MIN2.203

DN, TPV N2V TINNKD (6)49 PYD >3, 7NN PTN N2 .NAY MNND (6)49 Pyo Hv
DOYY) YW DN DY P KD TDIN - ¥I20N NLYY YAION NIDN DY NPYDIYIIN NYavn DY
SY QN NON, VN OYN NNNDN TONN WY 19, PDIVOIN DY 11952 NN IN
DOPYN S NYN2YN TTIVD IN PIND NIVNI, NYAIDN NNPSYNN T DY DXWSNN DY DNV

120N NVLYD NNMDIDIINND

DY PNY — NPYIAIN N2V NINKN DY NNPDON DY D) TAX MIPA IO NYIN N MPON ,1PN).204
P2, 7150 11 N NOYHON DY . NWIDN NNSYNI NMDIVIIN DY XD, ¥I12D1N NVLYWIA DINNN

DNSYNN DY OOXNIIN, 719 DY, N2Y) NINND 4 95502 NN, DN NITHINNI, INYD
,U1251 NOLWN NDIVIIN NIININD . MNND Y9 HY DN DIVIND DXAYN) DN NYON
MPN, 717951 XDV IN 12912 NNYYI DNLYD NN MOIDIVIIND NIAN OXN NONYN

S INT .DPVIADY

D. Kretzmer, “The Advisory Opinion: The Light Treatment of International
Humanitarian Law”, 99 AJIL (2005), pp. 63, 66.
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T NOPY 1977 RN 3, N9, POIN PR VDY YN, PTN N 091 XNV, y1rnn.205
, D201 DXNVYA NPIDNINN DY YNHNPN NIDDIDN , MPPOPIS NN NPITHNI DRIY

NINNS 13 Pyo 03 INI) 531 (6)49 9>¥Da YIAPN MNOIND TINNA NNND DOXTNIVN DIVYN

NPNY : PNY /NN NDIIN ') DIY PN OIMNXD YD 1661/05 X751 n1DNa 0XWNN
My 9n

579 NODID GNNN NIY PN NPNYD DXWNN NANNND DMVIADIN DITIVYNN PNYN

, DOV NN MY, DOWIIDN DINLYA NPORIVIT NMOMNNNY ,PTN N2 y1P 1NRON.206
DNINDIIAN VAVNN DY NI TN IPIN
NPPINN-IN NYAN XD .M DI ¥API RD N2V NINNA I ARNNOY T DY 1O P10 102.207

Dy nnd 119-120 0>9y0) NMSNINNN DY per se

;0270 T ONAND TPOND MIPIIN , MMDNDNN NN DY MPNINNN DY9N MNNN,qoN1.208
INANT TPANN THOM 1 DY ,MIND NPN 9 HY WINND DXDWNN HY DMIVINI PN 1OV
DXNVLYA DNIYW NP MIIODN INMIN, DT 1D 10N MPMINND HYON HY IMPPY DIivad

1 INT .DOWION

E. Benvenisti, The International Law of Occupation, (Princeton University
Press, 1993), p. 140.

43 Py r9 HY ANANN TPNN DY PMIN NN MO PIMNDNDN 3NN G MONINNN H¥on.209
N 19V, ¥1250 NLYN NYDIYIIND IN KINY NYDDIN NINNIN NN NNY,INRD NIPNY
N YD NIYOY 1N ROV ORTNAY, ¥I22D1 NIMID 1INV DY PIIYI 1T NP TH NINIY 1N

public order and civil life”s nnan
NI

Benvenisti, ibid, p. 140-141

David Kretzmer, The Occupation of Justice — The Supreme Court of Israel
and the Occupied Territories (N.Y Press, 2002) 187.

VAVYNN Y DY DNPNIAIN DY NI9N NNNKY ,DXWNN VPRI N2, MINMINNN NPOTH ,010°05.210
INAND TPONN DY PMNDNON NPIN TIN DNV IDINDIIN

AN HPPIN DY MNININDN NPPIN-IN MAYWN .2 )

9D ,0Y POy yap I ma2ll

“In other terms, the route chosen for the wall gives
expression in loco to the illegal measures taken by
Israel with regard to Jerusalem and the settlements,
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as deplored by the Security Council (see
paragraphs 75 and 120 above)...”

(MyTn NNNY 122 9yo)

N NN TN YT-DY MOPIN ,NIMYNMINNN NN YIAPNI PINNNT,RPIDVN 1NN NYyN.212
YNO NYIYH ,DXNVLYA NPINRIYIT NMIDNINNN NN NOPN NI 0N, DOY0PA ,ITHN N2
G489 NNY YTYNY, TN OYOP DY DNPPIN-IRY , JNIND ININDIAN VAVNN Y9 DY NOPIN
oY NYD0IN NPIND NN NYIN NI, INIY NI TNRD MMYNINNN 12 OONNIVIL

.12 TINNY (6)49 PYD DY N9 NOT AN NN, )ASY MMYNINNN

ND TN DY OORIVIN DTN IMONINNN DX 921D GPIY IRNNA ITHN NI, Ty NXY.213
792, MONINNN NYYNI NMIZIN , NN DR NNINYNY NPINN RON , NPIGW) MINNY P9
DYDY, TPONRIY PDIDIIN DY NNV IRNIND WIADN NLYI NN NINYD NHNN NIV
SY DDIN) TIN NYYIN L2200 Y9INNT M)W 12YTHN . NIMIPNRN MOVLOOIN NIDIDIIND
L0121, Y20 YARWN DY SYNN DMIY NN NNINTI) SNIA0N RN MMV, YPIP MHITINY

INNY TN OMNX YR ,N2Y) TINKRD (6)49 Pyoaw MOIRN D DN PITA IUN DT

YIVNNMIND MIINDIAN VAVNIY MY NOINRD OV ,NPYIND 1) KOV NPPIN-IXL 121T0n.214
(1IN DD YAPI ND

“The Court would observe, however, that the
applicable international humanitarian law contains
provisions enabling account to be taken of military
exigencies in certain circumstances.

Neither Article 46 of the Hague Regulations of 1907
nor Article 47 of the Fourth Geneva Convention
contain any qualifying provision of this type. With
regard to forcible transfers of population and
deportations, which are prohibited under Article 49,
paragraph 1, of the Convention, paragraph 2 of that
Article provides for an exception in those cases in
which “the security of the population or imperative
military reasons so demand”. This exception
however does not apply to paragraph 6 of that
Article, which prohibits the occupying Power
from deporting or transferring parts of its own
civilian population into the territories it occupies.

(N9 NWXYTNN ,NYTN INND 135 9yo)
: 20N VLMV NNRY PNANY VD215

“Paragraph 6 of Article 49 of the Fourth Geneva
Convention also does not admit for exceptions on
grounds of military or security exigencies. It
provides that “the Occupying Power shall not deport
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or transfer parts of its own civilian population into
the territory it occupies”. I agree that this provision
applies to the Israeli settlements in the West Bank
and that their existence violates Article 49,
paragraph 6. It follows that the segments of the
wall being built by Israel to protect the
settlements are ipso facto in violation of
international humanitarian law.”

(NOOIN NYXYTNN ,90IX72 VMVN DY INYT TIINY 9 PYD)

,IT P2V D), DVNN VNVYN GIVNN, NYTN NN NN IMTNNN NINY, D D NN.216

NN NXYI NYTH NMNINK DO VNMVYN DY INVMNDN , NI . PTN N1 DY INYIPd

SV D»NVX2N DXIIY DN NPADN MNTY PNVN PTN 12292 NTHY KD 2D INTHYI

TN ONNN DD 2D, NYAPY GIVNNIN YIN) TI DY ITHIN DY YOPI YOP 9O YN DRI

NN, NMONINN DY PN YTYNY ITIN PPN D30 NN D32, NNY NMIYD OPIN dNSa N

,TPNION NOVAVYN NIPON NN T NYIAPY, DYVNN NNT. T INTHYHD HVNNL LNYN
DONRAN TN NONMNNN PNIYID NPVIPNP HPNTY NNYNL DMION NMIONI NI MPNRY

oMmN 99 5, NI, DOUMVWAN YO DY INN-ND NYDIPNN, PTN HA LY Y D, X8».217
1910, 0290, 05919 NI MATDY , MNONINNN NN 798D 02230, 91N YY DIYLvp
90319901 MIINDI*AN VAYNN HY 1990,

MYV N, MY MYNINNN HYHIN TI9) YND PHN MINK ITHN NHPN D, NTAWN.218
NYORIWVIN NMVNINNDN DY NNN TNXD NWITI NOX DOYVLPI TN NI 190, DXYNN
AYANYD 131 DY NYITI AN N2 OO, NN NI )IVLV DY TOIDHRD IMYHNYN . DONLYA
DNLYA NINPINTD ,MNTNINAT NNNIY PHVIAT HNNNNDY PYUNNY INRIY INIRNY

. DWI2ON

DY DN NNVIAN TNND 1OV, TD . XTI DXONINNN DY DN NN INTHN PR IPIN.219

MYSHNNI, JWRID — N HIDDN NPITIWINR 19002 VIPIY DIDWYNN DINDY, NON DINNN
,IMSNINNN PN NN DNIVN DI TYUNI NYYIY 29 1INV ITIA NMIDNINNN DV NIPN
TNORNN TINA VDI XOW NMYNINNDT 2200 MVYD) TUNND DIONND DXDWNNY 19I)

,TIPOYN NIVNN NDW, BN NN, I NMTYINRI 1IN KD DX VNNV, NTIYNIN.220

SV NIVN DN D, ODNINKN PN DY NN KD — RO ITHIN OINXNN DV INYIP TIDA NTNIYD

PY OO MNP, TMINK NMSNINM DI21T) MIZNIND YW P2 OIINNIVIL 87 NPY
IR NOYD YN

SITIINON NNXIY DY IND T N PR PNV ITHIA NAMIDNIND NIPNY , X¥D»Y NTN.221
DY DN NIMNND JPIAVIN NN DXYNY NITVAND DIDWNN 292 NTNIW IRY 1IN
OVIAZT T MIYAX (MY IN NPNYL NTHN NIVWND MDNMNNN HPNY INT) NI >TIN
D), NPAIWYNN NTHN YNVYIA NNIND 28N SY INPPY DXDVNN DY DIPNNYVL NN THINI
DOIVIL D, NOXR NIDDI, NWYNY .(J1PDY DIPOIN, PISD ¥, D IMYNYY) NON DDA
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ININND NINNN DY ONPNIND DAY XON NITHN TN INNA NMIAXN NANNN , DIDYNN
DPNIN ONOTH MY DNV TIN,NIDDA DMIN) DN I ,IMNIND N DN

DOYPIAN D, NTNON DMYID DXTMYN DMNDN DIYNNNI VIPIVN DXYNN DY OMYINIT
YAVNN )NV DY NPNY DY DIVIND IN NPNT INDY, DINX DIDIVIN NIVD DN
MSNINNN

SYSNHN TN MDA . MYNINNN DY TVNRNND 1393 YND2 PON TN MNNN NON NI1NI.222
,TPAVNN NTHAY NMDNINNA RPNT DRIY YNIIN DY DINN DX NMVIANDY YaPh Tynv
SPIN YNDAN MONMINNN NYYN DY 199 YNNI PYWIN 1DWNN NN NI INNN

1Y NOINRD YaP) ROWN . N2 MINNKD (6)49 9oyD 19 DY MONR NYYNI NN GX NYDA 155.223
IMYY NOR MW 102 ,ONIY TN MY, MIY0) 15N XY, 1IN U M0NIMNN PTIY
POV VNN PN

D191 DNY MY DR, PTN N2 DY NONR MYIAPY NIVHN NYYND PR DXdWNN N2IWN1.224
SV NON NOIIWNN DTN ONVYDY TN DY NDNDNID MOIPYN, MDON NNRY, T2

(D2>wNn N2VNY 469 Pyor, 186 PYD ,NNWYRI NP 64 YD) NMONINNN

LINNY XD ININRD NDWNNN NOONN MY ,NOWNNN MOVONNN NNNX GRAY ,PISD PIYN.225
TN NNN OWH N2 IHN 29 ,NXIN W) NI NNV DI .AMDNIND DY PND TYN I THNY
S0 VI NN PAYIN DRI

NYINNNY , DTIVN NN NINT . IHN NHPNY DPMDIYSL HIDS D) NY , DYdWNN NIYVL.226
MDN 1) D»I>2N DO0N NN 1, ORIV DY NOVIN NMDNINNN AVIN DY DIINVIAD
NNONI N DIONINND DY NNN, DMYLY . ININDIIAN VAVYNN DY DIDDON NIIPYN
DY2>5991 TAN NI ITHN Y, MNINA PINVIAN VTON YY NNIYY ININD TP DY IMOND
DOYNN TN N2 YD, DIV DIXYNN ONTN ONNNA YT TIY DI, 1T NNND DMNIONN

NN MIYLY MONMNNY .(NWNN aN3Y 469-470 , 186 DIX9YD) YN DY 11 NNIINN
oNY Maw

29INDAN VYN 9 DIYNINKN DY PAY ANAINY NN YWY M .3 )

ONIY DY NNPINK DY D3N DIDN NYAVND DNMNN XD TN N, DXdWNN NiywH.227

PN ,72) NINX NINNN DX NTHN DHVYI MYNINNN ONX D), DNIYOY . DYOMNINNN 299D

VAYNN DY DMHTIN NMNIPYN NIDN NINIIN DY PNY DRIY DY DNINND YIND T o3
D)2 D50N MO ,PNINDAN

NN NIMNYND, NPDT P92, ONINN DY NPIDT DOV TN NNIMY MY Ppoy.228
55,0500 0V DO KD YD, MYMNNNI YaPI NN DAY MINNA, 7N . YN N
Y9 HY DMINND MNP ,NMDTNN IN DNNNY IN YNAY YT 191N T ¥I2¥DN A8 T

A% NN
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112 MNND 47 Pyo yap ,owvnd 75.229

“Protected persons who are in occupied territory
shall not be deprived, in any case or in any
manner whatsoever, of the benefits of the present
Convention by any change introduced, as the result
of the occupation of a territory, into the institutions
or government of the said territory, nor by any
agreement concluded between the authorities of
the occupied territories and the Occupying
Power, nor by any annexation by the latter of the
whole or part of the occupied territory.”

INRYD -8y 7 ©Y9%V0 D) INN

V1,02 MIDAPNN WAIDN NIDN NIAINT, MINND 295 DINN YW DN, 1D Dy 9wN.230
AN TIY D5, 0XNO0N NNDNI KY OGN, NN IN MINND NN PIRY, NPLVINP NINDN
ANPD YN KDY ¥IDON

MIVPPY DY TINN YN ,NT DIDN YY THNOND DXdWNN DY NN DaAPh DY I 9N 1T 8231
NYNY YINN D52 ,103 00N HY DXDdWNN DY MONNDN DIAPY TN NYP .21 1Y 195N
TYNN JYNRIDY, 1S DY 7HINMNNN DY NIDI NN IRIY NORINK 12, NMDNINNN
NYTN NNND W P9 INT) NIYVTN AMIDNIND DY 1NNPN, INT H502), MYNInnn byon
D2 NOWNNN YRID DYUNM NYY POV T1IY T DY NIDINY ,DOWNN YND DINNND XYN2A

YAVYA MONMINNN DYON TYNN2 MY MMV DY 1MANYHN IR NIom ,2005 ,¥ 02 9
(PP2yNN NN

VTN MNIN PXPN, NOWNNN YR AYNNY DOWYINN dNYA DORNNND XYNA NYTN MIN
JTPNWVIPA, NOVHNN URY TIVHD NN, VLVPXA D YD M I

http://www.pmo.gov.il/PMO/Communication/Spokesman/2005/03/spokemes0903
(05.htm

,TMOINN JNIYO NMDT DNNNY IN HVAY YT DMIIAN DIDN YV INDL PR, 1D DY TWN.232

YOI NIRIINA INNINY DIDYNN NITYIND 1IN, NIAY) NINX DD O INND NP

, DTN YN NNNON IN DY YMYNNHND IWYOND DN DOIVPIANY 93D VMNXNIN
DVININN MINDIAN LIVNT NN DNV DIPVLOYIN DXAVIND NIPIND

DYTYNI VIPIY RIN THDM MXIAND TPANN DY PNMODND 1T 1D, DXDYNN DINL TI.233
PNDNDY NNITL,DXNVYA DIIMNNNN ,DXIRIVIN DY BHNNI DMDY NN DIVNITH

(N2wnn anoY 186 Pyo) MPVLLYLHN NDIVIIND DN

1 NPXDY YD, NN DINIAD . NT LIVYN N2 DY NNTIP NPYDAY DT IV DI DIDWNN
56- DX9YD INI) DIYD TIY 1T DYTN NIINAD MPINNN DY .10V YINND JHND NN
) PO 4219/02 X75312 DY VAYN N2 SV INPID IR NINY YR, IV NN (DoY) 53

,D2UNN DY NN DMYLY XNDNONRD (608 (413 T79) DY NYINI 9NN NIMD TP
TPDIVIIND DY NNNNT MDY DY PND DINITN DITYNI VIPIY THOM MINN TP 7
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: IMYNINNN PAYIN PAY .¥H12DN NLYN DY DIND DXAVIN P2 NHMPN MDD

555 DMIANN DINMIND YAWVIN DXIMYN D, 1IN PO
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M DOINNN NHN N2 12.8.1949 0y »m nHOYIIN
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PIT NN — DNIY NN DIRXIND NON ON NNIN NIIND
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AYA DR8N AN HY DINITN IN TIDID Hya

1579 Ny Nty PN NPNYS D2WNRN NIV 36 PYo

Y9 DY 7 DN ITHA NI DIV DN DIONIY DINNRY, NTAWD P, 13 NININD.235
nLYA DNY NNINN, NPIDN NIPNAN NN NIDHWN, MIVNMNN MINIIN LVIVNIN
LI92 79,5902 5 . DY DN INIAND TPONN DY PNPIDNDI 1PMIIN NIPNIANY ,YI1AON
YVNIMINN VYN DIMYD DIV .OMNN DXIAVIN YW NPT DY NMVNINNA DINI DN TUND

26 1y 13 D>9¥0 NI TAND DINHD XD DINN, Y10 NVLWIA DIVIND IND DI Dy DOoNN
DO DY DNNND NIMNDN MIVNIMNN VIVNN DY NIIDINN INYON , 09N (N2 TINND
SPNNMYN NDIONT AN SYX9 29N NIMIYAY ,NNNDNM W 29N

,DMMIPNN DXIVIND 132D, DNLYI DIIINNNN, IRIY> NN 12 NOIMNNN NINANN.236
T VOVYN NP2 DY INPIDI THYRIN DNN YN

Y (119,113 (25 779 ,3nV2an W 13 DX 610/78 ,606/78 ¥732) DX Nra NwIva TIY

M2 OV DINYNY” , DNVLYA TINNND DMI2IWN ,DHNIY DINIIRY T DY 1T VIVYN N1
: PD9Y 19 /NS MY

N2 NYIY VNN D DOIMYN NIYVY TWNI TN RN
YNDA DN NMIY, DN, PYON . DOMIPNN DIXAVIND
DYXAVIND DOINYT DN DOIMYNY TINNY, DNV MY
DNNPPN PIYY T2 ORTNI,NIAY NN 9919 — DIIMPHN
MYLY DIPN PN W — D OYNN-INYAN DIINNDND DY

17,7991

,79°¥0, (DDMO NY) WPNA 97O NIND TRan ) NN 2273/04, 2309/04 N 7n1)
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,597 (5)Pn 179, DOWNNND YN 1) YAIN NP 0mpnn asynn 4400/92 71 : D) N
(DDA NY) WPNA HDN MIND 1PN 3 NN 548/04 ¥ ; 606-608

MTNPHRN MNDN JY, ¥I1d NLYI DINN DXAVIN HY DPIMODT P 1§ OPMNN 1INAN.237
P25, DAY MNIANN TPIND IV PMAINT,PIVNIMNN MNINDIIAN VAVNI DDA WIAPIY
X522 YV, PTD POAN MITY 1IN, W5 NVWIA NYON NNRSYHRN SNNR DY OTHYN

PT PO, 250 952 .(443 (3)N3 179) N2WNND NI NN NIND TP ) ©n 10356/02

PMNNN NINAND DY IN MIVNMND MINDIAN VAVNT DY PIMINNN DY 2WHNN NN M
S 9PN NIN Y510 DY PT POAY DX . DINMIDTY DINN YW DN 2D 12 NHMPN
SV a8N — DOXNLYA INVN TNPHN 2ANNY MV 12 TION, MYNNNN NI DINPIVN
VIPNT NHANA VY DI YINN : INT) 1NN MITNN MIOWNN D DY, TPNNMY NDAN

NDN DY ANN2 DYDY IRV 1) TN ,PIA0N AN PTN PO 1D D (147-148 (2004)
DNPN DY DOANKN ,MVIPINT NIIN D7) XNPIN NN DNMIN,D2INANN DX NPNNMD
NN NINID YN KOV PAD MOND 51> KD YD, INTI . NNX NIINND PN 1D OITINN HY
012N )12 DMIMNKN OOURIVN DINIIRN NN YIAON NLYN DY DPVLOYIN DIAVINND
TINIPY-NPIDMNN NPTINN NANWI NINN DNIN, (NHPVIPINT ROV ORTN) NNX NN
DN TNXD DNINND NMIDTN VNY NYPNT NDAN INKN NIV TAND NN NYNAD
TID MTMYN NPDDIN MODANT NNR NIMD , V125N NVYIA NYWDN NNNYHRN 2AVIN HY

NN OPT

VI25N NLYN PAYIND V115N NION AV DION NITOND NIN WM T DY D3»Iy.238
NNONI, MIND . NT NVLYA DIRNNIN, OO ( MNIIX IDINND DIVINY DOVIDI NHITD)
;9N DY DN .DMINKN D1 NYAION NNSYNN INIIN DYDY XY NON D79 HY DINN
T 09 DY NYTOM 0NN MIINDAN LIYNN NNDN YYD NITOM MIN TUN
DY DYTYN VIPIY,NINI TN ON,THIRYI NITHN .NINK DTN DY NNVLYA DY DY HNN
D951 N2y NMNNRY 13-26 DX9Y0 15 195 .NNINNY XINKD DIRNMN ,MNIIN DY PN 7N
DXDYD DOPDIY DIPOYY,YI2D NV DINRNNIIN DIVIND DI MONMNNT, NMNNN 1901
NN DNNVIAN , DXIN PN NNPN) NIDIVIIND NANT NXID XMPY DY DNITONL NON
NGQRiRalalaplan]

VAV . MINNI DY 280 IMNNA XINY 2NN 1D ,I0INDAN VOVNN Y9 Y ,¥I1>D YW a8n.239
NN VIION NLYA VOV NPIDND NN DY) PIINNY N YIAIDN NI DX M

PYO 1 NN NIPNY 55,49 ,48 ,43 ©XYD ,5UNnY ,INT) YN NOLYN NMDIVIIN 93y

SINT YD L(PTN D2 5W Ny TN NND 88
E. Benvenisti, The International Law of Occupation (Princeton University
Press, 1993) p. 6

Orna Ben-Naftali, Aeyal M. Gross & Keren Michaeli, “Illegal Occupation:
Framing the Occupied Palestinian Territory”, 23 Berkeley Journal of International
Law (forthcoming, 2005), p. 21-36
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Adam Roberts, What Is a Military Occupation? 55 Brit. Y.B. InT’L. L. (1984) 249,
293-295;

Amold Wilson, The Laws of War in Occupied Territories 18 TRANSACTIONS
Grotious Soc’y (1933) 17, 38.

DXOIVPN NIYY TYN INIY ITHIN OXNN . WD DY PIMODND ITHD NDaN MOX 11HN.240
DYNNNN ,ONIY TN INIIN DY DY DIDIVIN) INIYW NPTH DY DMVINS-DM)1 TN
DN NINTINDY OPNMDTL YN ONRIAND TPONM 12,2810 19 OX XIN NIMY .NMONINNA
79 HY ITNRY DY INDTH MNIIN DY INNTH DY DX0IVIN NIYY NN Y, 00NN DY
DIPYY ONAST TP TR DNIN, DMMOVMNDN DINPIYNN DIXNN NOX DNV
NNN HY NN 8D IN, ¥2IHN NASD MHIND NNNY DIWINN , DN 92911 PNUN
NONUN NIIN INAYN TPIND DY INDIVD NNNMN , NN INIY NN

DV ININ P2 13210 DY T DY 28D 17N 1PPOY 12 DXI2TN 280 D, )OND A 8D.241

NP 1Y ¥IADN NLYA DINNT DY PINRID DA MIINDIAN VIYNT NN INIANN TP

NIV DY THOUNND NIIYIRD N1 NN 1T NIDOY NPT . DNITRDY INDTHY NOYIvN

LT 2NN YNNI L PNY OIOIMINND MNINDIAN VAVNN DD DIDIN 1IN PIYTAY, DN
DNINDIAN VAVNN 19 DY DNJIV MWD NX NIIND DXDWNN DN D91 9195 HV) 12w

,N2Y) NINX NINNN DX NTH DXNVYA MYNINNN OX X 7D, DXDWYNN DIV, INND.242
SV D9551 NMNIIPYN NN NOININ DY PND IRIY S NNDIND YIND >TD o1 PN

.(M2WwNn 2n95 469-470 ,186 ©¥9>y0) »9INDIAN LIVNIN

MIN PIN N2 T2 DY THY .POIN MPNAD D1 XY 7PNIIN 1N DY PN ONIW DY NN Hy.243
:1I0IND INYT

“The fact remains that Israel has to face numerous
indiscriminate and deadly acts of violence against its
civilian population. It has the right, and indeed
the duty, to respond in order to protect the life of
its citizens. The measures taken are bound
nonetheless to remain in conformity with
applicable international law.”

(NN NWXYTNN ,NYTN TINND 141 9yo)

HNIYS NN NOMAVD D) . DOYNNIND DI NN NPWIN MIONX N NTAI) NHLN D), O9IN).244
oY 1HNR NIPA OIIYN , DIYNNN DN P9 TN VIPIY NIN NYI, NN DY onnnbd
YINADN INNNA ITHIN NI NI, PT NIDOIT . MPVIVAIN MIINDIAN LAYNN MNNN
LIYNN 292 DINN DXAVIN SY NINND NI NIYNAD NN DIXDWNN YT DY TNV
PP DDWNN DY DIPMIYI ,ININDIIN DTRND NNIDT VIVN 1991 MIVNIMINN MINDIIN
YNNI ONIINN SYNNRND RO TN O, NINY O NYY OX PN OX- M OPIN

Y 79 I MNDY .Y OYON YV MV (necessary and proportionate)
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MNININD 9PPND INNND NNTIHNI ININD TN ININ MNVPHN-IN .4 )

%7 %9 HY DXMNN , DIYSNIND THA 1, DN T8 VPN DNA, DOYNNONND YD, NWYTN.245

PN YYITH 2020 PIOUDT /OIS . NNNDNN 2T HY D7D NTMIVD NYIIT NN, NNy

YT HY MYNNT MINNNND VD PYTSND DID ONIAN TNN YW NPP I DY, NV Hapd
alalaplany)

“If invoking the plea of military necessity were
sufficient to justify a violation of the laws of war,
the observation of these laws would have been left
largely to the discretion of belligerents. The laws of
war would then in effect cease to be legally binding;

The hallmark of legal norms is that they cannot be
disregarded at will. They have to be observed not
only when it is expedient to do so, but even when
compliance runs counter to the interests of the party
concerned. Being legal norms, the laws of war must
be obeyed irrespective of needs and interests”.

(Y. Dinstein, “Military Neccesity “, Encyclopedia
of Public international law, (1981), p. 396)

SV INPI0Y PN T .NNNDNN T DY NI IX VD PITINY D12 1R ,)1D ONX ONIN TNN
.Y LAYN 1A DY NMYN INPIDN ,NNINT YD1 PNIPYR , NNV IMNDIAN TN M2

Yy YV NNINN HVI YYNRD , D12VNND MIVN 2NN NYINND 2DNN INIANN TN N2N.246
MNP WIvN AT

NI

A. Imseis, Critical Reflections on the International Humanitarian law Aspects of
the ICJ Wall Advisory Opinion, 99 AJIL, 102, 111

LIN NOIX D9 DN DXOPNN DIYNNND ONX,IN2D ¥ NYNIN NIVND 1NN 29 9y.247

AN TN TIWRD TN ,ININ TN NIYY DY THNOND 1N OI0IDINN MINDIIAN VIVYNI

TINRY (6)49 PoyDIY MOIRNY ,TI DY NTRY . )NITIN 5535 1IN MDY MONNDN NIV
MIAVNNN IWANND L, INWDD 1IN 5910 »0V0MINN PTN PRYD . VIMN NN NIN N

MIVIND PN, MNND (6)49 9oy0 NXRNMNA 515N, NOINRD DN INIAN TN DY DNPrvI
)20 DN DIPYYN DX PYOIND YT MINIAN TN DY INPPY MYL DY THNOND DXdWNN
DPIDNINNN DY PIPPNR DOWIANN I THIN OYOP

YHOY MDD MIPN NINDIIN VOVYNA NI ,NIDDIN TNNN NN OX D ,NT IWPNa Ww».248
925 05991, MINDNN 27T YIAPHN NN PIPOY 1PV, 2T 70 . NT P1IYa DXdWNRY
DINAN TN DY DDPOYA MAYNNNN NN DN 091N
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“As embodied in article 25, the plea of necessity is
not intended to cover conduct which is in
principle regulated by the primary obligations.
This has a particular importance in relation to the
rules relating to the use of force in international
relations and to the question of “military necessity”

(NOOYN NYXYTNN)

Draft Articles on the Responsibility of States for International Wrongful Acts, art.
25, 32, UN G.A.O.R. 56" Sess., Supp. No. 10, UN Doc. A/56/10, Ch. IV.E.1
(2001), p.205-206

: NN NTYNN DY VITVINN INNA NNN

http://www.un.org/law/ilc/texts/State responsibility/responsibilityfra.htm

TN HY DNPIVW PAY NN NI MI0IMIND MDINDIAN LIVNT DY INIYY T Yy 1NT10Y.249

2NN THPHN PR DXNNA XD THONND DIVNINMIN DINPOY P RO THND ONAN

1PN, MLYNH NN MYDIP IPON : DY DIXNDN MINNN MIVIMNN PTN DD, yapiv
MUY MIN NIV JPON 1IN OTNIY DINOINX MYIP

,ODIPNRN T ODIVOIND NIWNAD NN DODWNN DY NIV 12 aNNa XN MM I.250
SV DIPMYIY NN . NPIZNN PR TI DY 0NN LIYNT Y DY DN DXDIVIN)
,DO00NM DINDINL PPN, OYYNI NINVIN, MYNINY D33, NPPIN 1IN DIXDWNN
MNAY TNYY DY IMN»PNN NN O NYYY DIIY, MNINDIIAN VIVYNI DOIVIAPN
NNNND,NMOMNNN DX PPN ,ITIN ORNNY,PTIY YIAP PTN N2, NNNRD LI HPVND
DY D30 DINDINI YN N XIN DN . ININDIIAN LIVYNI VONN NON DY NN
TNNN NANY NIVN NYIITY WY, TI9Y . DTINI 1INY DINODIN, MINDIAN LIVNN
INAND

NYY TN ANN . TNN DY A80 TOIY PR WON NION 29 2D, wNT QWD Nvnn Jnan.251

MOPNN NNITI) NP NNOD 292 2% NIDN 1A ,2NN 9919Y, MDY DNNNA NNYVNY
,DIPN D91 () ORI TN, DD, )IMI) 1NN DIINNY PIPY INX (WNINND MITOIYY
TOY DN YN, YIADN NLWN TINA DMIMOPNNN DIXANND PN TN DNMNN TNN 280
TN DMPNNY MNWY INIAN TNN DY 289,19 19D . NOVYN NIX INDAN NNDNI WO NN
NLWY DNYNNA PI IR DN, YAIDN NAND NIND HY D»IINVIIN DIDIVIND NN TNNY

ANNY vI1ON

N9

125 MNNY (2)64 Pyo
Imseis, ibid, atp. 111

J. S. Pictet, Commentary on the IV Geneva Convention for the Treatment of
Civilians During Armed Conflict, (Geneva, 1952) 335


http://www.un.org/law/ilc/texts/State_responsibility/responsibilityfra.htm
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E. Benvenisti, The International Law of Occupation (Princeton University
Press, 1993) p. 101-102

AVUNINY DMWY, DMONAN DXNANI DPWND IV, NTHN DY NI0N IN DIVPN DD ND.252
NN YI90 MIINDAN LIWNT . IMINDIAN VIWNN 29D 7 INIAN TN NIVPHN, MIVND
NOMNA NMIVIAPN, N2 YIIY DY NIMOVMITN NTVNT NIDN TIN 7ONAND TNND WD

: DIND

“The changes in the jus ad bellum brought about by
the UN Charter have added a new dimension to this
principle of military necessity. Prior to 1945, once a
state was justified in going to war it was invariably
entitled to seek the complete submission of its
adversary and to employ all force, subject only to
constraints of humanitarian law, to achieve that goal.
That is no longer permissible. Under the UN charter,
a state which is entitled to exercise the right to self-
defense is justified only in seeking to achieve the
goals of defending itself and guaranteeing its
future security. It may therefore use whatever force
is necessary (within the limits of humanitarian law)
to recover any part of its territory, which has been
occupied as the result of its adversary’s attack, to put
an end to that attack, and to remove the threat, which
the attack poses.

The prohibition on the use of force contained in Art.
2(4) of the Charter is the cornerstone of modern
international law and has the status of ius cogens,
1.e. a peremptory rule from which states may not
derogate.”

(NADYN NWXTNN)

C. Greenwood, “Historical Developments and Legal Basis”, in D. Fleck (ed.),
The Handbook of Humanitarian Law in Armed Conflicts, (Oxford, Oxford
University Press, 1995), p. 1 at pp. 30

2V IOTT YY GR NOHWN NN 0O999Y W | jus ad bellum-5 on DY>»nwHNY 0XN.253
Anlalabjaly

“...the principle of necessity operates as an
additional level of restraint by prohibiting acts
which are not otherwise illegal, as long as they are
not necessary for the achievement of legitimate
goals...”

(N9DYN NWXYTNN)

(33 mya ,ov ,Greenwood)
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TPISND YV, NPDOVNYN NIIVNN NN DO DM INTINN NNNDNN MN>TY, 1NON.254
APNIN NNNDY NPTHN NNNY MINIAN 7NN’ MDD

,DO0NINN DY DNIWMOY , (NINK DIMV RD DN DXDdWNM) PO Y3 Ty MO D1 ND.255

D’27¥ NNIYN NN NY2N NPNX NX2IYNN NTHN 2INI NMIDNINN,INIY NTH NN

IMDPYH NNDNNA NIND NIYIODN PIX) NINYP PIX NMOMINNN . WAIDN MDD DY DMNIAN

3, NI NNDNNN I : 12N NIN TONN /ININID DY INYIOND INX NININD IN NOYNIND

NOND, NOLYA RIAND MWD DY TIND TY NYPN 1T TPNNNR MIOVIIN DY NPNYIA TNISN

MND INNND PNIY INMIX TIINNY NIMIPNN IPIDIVIIND DY MIDOYN NN 9INND IMN
.09

T2 179,283 NWNN 3 NPT 390/79 ¥733) NI PN PV PIN PO I IND ,)ON).256

INIAN TN DY NNYLA DXWIADN DXNVLYIA NIDNINNN DY NNPN NPTNHIN XD 1w (1 (1)

Y DI85 AVNINY NYYY NN DY NN 2NN 121D GN MDD 1IN IPIDMNINNNY ,1XON.257
U210N NAND

DIAND NN TPANN DY PNMDNDI NPOYY DY LAVYN NI DY NP0 Y 9N, 1ON)1.258
V215N NANN DY D582 NPOY NDIDD N2 D, NTNHON MNAN TNN DY DMNIYLN VI VIO
DN NYD DXdYNN DY DNPNIZIVAD NNINDN N2 NINND PN Y ,I1I8Y WA DLV 1NNY
NHPN TNXD NN NPOY N NPPDY, T . AIYNINN DY INNN DYDY IHin NIy

220 MY P22 (471 (1)) 779 ,nnv2an W ) NNROD §34/78 1) BINAY BNPHN

(325 (2)nmn 779,01y 22N NINA D'ON MIMD TRON ) 19190 24/91 ¥7)2) DINAY DIINNND

T79, NIV DTIN AN INAND TPNND 1) XAV 290/89 ¥731) Y9990 YW »nt parwa

2108 NIND 1PN /) 1T 1987/90 N7)32) NN D190 DY MK Nnpn ; (116 (2)m

N9 NTIND 8286/00 N7)2) ANAY MO NAYN DYD DN)IAN NOXON ; (DD ND) W’PINA
NONAY APYNN NNVINI; ((DDND ND) NIMYI NTIN INNI D7NN NIND TP 1) NIIND

o8 NIMD TN 3 N AR 401/88 X 732) 711NV NNANNN D772 NIIPN HNINY

DR DA DY DNDOHDIA NPOYY NP0 OGN (767 (2)2n 179, P10 DTIN NINI

202/81 ¥7»2) ©NLYA TPNIINY TPNIY NYNN NIYD ITYNY DIWA51 72YTHY T DY NTHY

(848 (2)3 779 ,nvan AW ) XA 2727/96 X732 ; 622 (210 179 ,NVAN AW 1) 2520

NN WI9D 2RI 12, 19NN TIAON 932 NIN NON DMINK T OPOI GR INYL , DININ
15,012 NLPNY NNWIIN GRY ,RPY KT .¥I11D DLV IXRIAND TPIND MNMN NPIINDN
YTV 121D D IUNRD NON NPMIDNDL WIOY NPNN KDY, XN NI X7)22 NNNINY 1N D)

ANNYYID MONINNN DY TUWNN TIXD VI YIDID DY TNND

NAND NINHOY ,NT NI DY NANT NMIYINT NINT GN), 71710V IIMNIND 1T NIYOLWN )0 DY 9wN.259
— N THN DY NNNN IOIND IN, WIAON NV DIPMDIYHL DNOY DNPOIND DN’ WAION
MSNINND ONYA TNN 2NN DV INPPY NYLD 1N KD M NN MPONN
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DOYNAND DN 1INIY DIOYSNND 2, WNT INISN TNNN JNAN YW 2W5wN Nwnn 1Nan.260

T NWIAIT DYDY DIWPAN DT, NISDN 19D PNNND NN DY NP DIDIWM DIINNNN
DYTYN, DMPOVNON DOYNNND NONRY - NNDDY, NPNIDNN NYMT MNP XON
SV NINIIN DY DNINNA NMMIY . OODNINND N DY PN NN DY, wdN NI1DD, DXDYND
TNOD VON. APTHN DY DMIAN N OMINY XN IND DONSODIN, NYON  NNSYIN
73 10 N PRI, INAN INVY DY NN TNXD AY NMIPIN,NNTH DY NMDNON
DXMYD , IMNISYN DNNN NIYO DY MIMOVMNDN NOINIVNY, HYND, INI) DT PO MY

YIPN, N2 NN 1977 navn [-n NaoIN 5I1PIv192 (5)54 9>y0 191,200 257-256
PR D) T (N2 239D NITH DY MIIN NNLY DY NAND NONMNNN , NTNPH NIRNN
PIIMD SWYI0Y OINNN TNXD ¥AIDN MIN IY PNIDNDN INY NP NDD

: TPNNYN NNNN MYLY IMONMNNA DV VYN DY PIATH N NIDIW 1T HINAN.261

“Whether Israel’s right of self-defence is in play in
the instant case depends, in my opinion, on an
examination of the nature and scope of the deadly
terrorist attacks to which Israel proper is being
subjected from across the Green Line...”

(NODIN NWHITNN ,DVINT VIVYN DY INYT NNNY 5 PYD)

9279 50 ,MOINY DXDWNN DY ,ONIN TINN YAND ,ORNND TN ORNN NN PYOINY M HY.262
TN DY NNNN NN MIYY 1D NIVN . PRIV NIVN MIYN TXY NN INNINA
TPNITN NN NI

TN DYODRIYN DTN MMONINNN YV INDIIND NION PR DININNN DY DNNN TNND.263
05175 DRV, DININNKN NNNY DIINK DIYNNNA VIPIY NN TPINN DY IMIVANI
YAVIN NNN TNXY MUNIND 2220 1T NHPN ,OWND LT .0MIN DY NINN NI NY)H9I
,079N 1°)P2 NADN NYNH2 NIID NONN ROV TAD2), TODOVNT NINY MNIVY MZNINNN
PN MDA, NPT NPNY NDID NPNRY

SPNNN 1TH2 MION ITHIN DV ORIV NN TIND NMYNMINNN DY 1NDIdNY , NTIYN DY.264

SV DMV R TIDD 1), INNND IINTD NI DY DIXDWNN NIVID TRWN TN

INNN TIND 10NN XY AWUN, PIIWNN NTHN ONVYI MINK NMYNINND DN’ DXWNN
9N IMZNMINN DY PNY DMIVANI PRY ,DXDWUNN 290 YWY KD 1D TY .90

DXWNN DY, NN . N2 T PR, IMDMNINNY NNN PIDY MIYY TN ) 1D, NTAIYN.265
YWNNND NIN,DINN DXAVIN DY NIDTA YN INPNA, 0T DY INIVY SYNNINRD 2D ,NIDIND
,IND ONPLY , NPNTNN NN DY IWPNDY) NINIRD NOXIINN NIV DX IWIRNDD , TN
DT DY INDIN XD, 1D 1D . DXWNMN 290 1IYNY NI NNT .(MNS YN SYNNNI 17TNH 2D

.Y YV DDA YTD BN MY ,DNYID DN

TR, DINND DIPHN YAVIND HOTIND , DONIY DINIIND I1THY YD, T NN.266
DINNN YN DPTINND INA,TPNNMD NDINIY NLYD DNDNID NN YN MDNDN DIdWNY
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INT) DY PIN NPNYD DNIVNI NANINA DXWNN T DY YTHY .ONRIW NN DY NN

:NMINNN NIWNY 16 PYyDa DXdWNN DINL ,OwNY 70 .(12-17 DY ,Hwnd

DYNIVN DOV YW DTHYNIY, NOVD DY YTHyn”
ANy ,0°AVINN N NNY,DINMYN NN 2N )12 DININ
,DINMIYN DY DNIYL .OMON 1D DY, 019 NTVIN NN
PR,YAP DY MIAY»NN XNN DMIAYONNY MAND 19>

STINONY NN DY ND

S YOI NYTIND 37 PYDI DN

MMM 1T NN MINDIAN LIVYNN YYD NN
MM AN PYY NN N NN YD NN NY, ODNIYN
9272 DYINNY NDNON NN NN DIONIWIN DIIWHON
NPND IXTONY NON M. NOPDN DY OURY NPYPN
DMN MYSNNI JPMNY INVIIN NPYPNA N NPVIYN

2L DMINRD TP YT-DY INSPY

1579 NoDI N

XY MY IVMINNN NN DIOND NTYNY, ITHN NI 1D, 990 1NN XD NYN NH1DA.267
NN NTOW RO PN, TID . DONINNDN NINNY dYNIONN TINN SYNNNND NI, IIONIWN
NN NNONA I, ONIAND TNND JNAD NNDNA YD NN MINND, (NPNIONN) TNIN
YMINNIN 121N Y999N YN TPOR-1ND YN : INT) TIMNNN INNYINA NYN NPNTNN

DYDI9Y (2005, 21) LAY 7 PNVIAN AT PAIYA ¥7)2 NPYOA NONTNIN >IN DY
,D22VINN Y DNNND MOINTN NINNN NITHW DIXWNN 2191 D, NTIYN (P2
POV, IYNNDY , NNINN DIPPWNY TID NODN NINPITIN MNNN , MNININNL D3INNNN
87 NP HY SUINA-HIPTN DIPOY 1IN, NYY NOR DIYOPA ITHIN OXNNN NYIAPA 215N

IRIANONNVA NIPIY R OIINNIVIV

PHDNN , MHNTNIND YAPY 2715 DM MNATA NP 23, N9 DY MNIND Y91 , 019295.268

MTNY XIN NYNN YN , DN MIN )N NYVANY Y19, IIINDIAN LAVYNN HY N99N

SDOVSNN DY 11910 NINPNY NPT NP AWNINY NDIY MIPN , HINIY NN NN
SNINDIAN VOVYNN 29 DY BIIMNN

N9V, N2WON MYNNNI NWND DXNIWY TUN ININD 1NN 0D, WINT 2290 NIVND 1Han.269

NN NIV OYNNHNRD TR ONN, MINK DN . NODIVIIND DININN, DIPIN DY
DY) ,ONAN TN HY INYP DY ¥asnd D15 wadn MoN ONX N, DT 1NN Y9 DY . NYRTNN
oYy MTTINNND AN D3N DIXRNN NIYNRN XIN,IT DY VPN TOIYY OYSNHNAY T
MDD DYV N, TINTIRD NPIDIVINI ONTN->ND DYDY 0N XIN ORY I, MDON
DYDIVIND DY TN 210 19N 10,9 MIND KX DN GNY 099N SYNNND N1SY vAION
123 X7)22 N3 7293 VAVYN NOA T DY DYPYY YIPIY JNINN NYYND 1N . IDIVIIND DV

ATUNRNA ONYNI IMY»Y [ DPND

DYOIVPNRN DI DY DNPY INKD DV SYNNINND DN, M2 2WInNn DIvnn 1nan.270

NONON MYIN T DY ,0»VIAIN
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MNNIAN DYMIN TINN NYAIN NINSD D, MPOND N NON NIVN NN DY omy».271

NOW TN HY DMPNY XD DINNNN TANY T2 7T, I1P)1T) .10V DINMPNN DN MIVND
;NN VAVNI VLININ NODIX N9 INDIY INNNL VTHIN : INIAND THNN MYV HAPNN
NAPND TYN NDIDD N 1OV, WAIDN NAND DY DMNHNVIAN PIIN NN NIYY DT NY NN
9 NY NNTPN NN, DN NN NVYD SHNITIVMIV N8I 1IN INININNN DY
112 ND 5 INTNRY NI2TIND NOD NDY,YIADN NLYWA MINY YO NIDY MANND,NNOD
OV, MHODN 29 DITPY NN IN DOWM) DIRNNN YNNI TNV 1IN OIXNNA NI
MA9Y, NN ORI NTH DY NNNN TIXD NIINK NMIVIN NITNIY DIWNN )92
MYPN MIYNN 1OV, 01PN IO MIIN MYNRN NN G . IMDNINND DINMNNNN NON
DYV 1Y ,ONNVIAN IN INIAND PNIND DN DIV TMITY PN, DN JIY ,NIINYM

.DY2dYNN

IMNZNINDY BNA INAY TN HY DYV DY THNDHY DINIT DN BIIWNN

S)

DOPNYIN DODWNN, ONAN TNN DIOPNN A8ND ANNI NINID 1ON I WY G O9NL.272

AN DYOPM DNV OND, ORIW L DOINND NN IO DO TNXY DY YL NIDYnon
TOIRYI TIPON,TNNID 2NN DY IMININY ,T290 ININY 901,921 TH 12 IMIDNININ
YPINA, 7O . MM NMIDTA MY WMDY NIN DY 7INIAN TNY” DY NIYO DY THnony

SMINDAN VIV TNNN MYV DY NNROYND DININNN

“...necessity may not be relied on if the responsible
state has contributed to the situation of necessity.”

Draft Articles on the Responsibility of States for International Wrongful Acts, art.
25(1)(a), 32, UN G.A.O.R. 56" Sess., Supp. No. 10, UN Doc. A/56/10, Ch. IV.E.1
(2001)

: D) NI

Y. Shany, Capacities and Indequacies: A Look at the Two Separation Barrier
Cases (forthcoming June 2005) p. 15 n53

MINNN DY 7790 TIN NNYYI ANNTD NN DNY YR, NIV IIM Spn 1210 72.273

NNPNY DIMMIYI, D0 NIXRINY 29 1OV, T . 3I0NNMIND ININDIAN VIVNI NPV
DPINDIIAN VIVNN 19 DY DIPNMDNDN NIN DIPMIN NN DXDWNN 1IN MMDNININ
ST 12D NWNINY NTHYA DRIY GN DTHY 1NN 1IN DY N3 ODD NPy DY

“It cannot be open to a party to seek a remedy from
a court in circumstances in which it has committed
the wrong that has brought about the very situation
which is under examination. This follows from the
principle . . . no one can be allowed to reap
advantage from his own wrong."

pnyn . 114-113 0 >mny, 9.4 9oy, PIN N1 ORIW DTN DWYHNIY DTHYD TINN

1679 NODY YIIDM 4NN DXVIMDIN OITIYN
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MONIND N TNRD IRYIN 1NN DIPY, NYNaY O PN MDY NYYNN NPY> INNIND
OV NNONYN

779992581 9100 NMAYY MNDN 9713 13N MNININDN NN PPPNRN TN INNN .6 )

,TPAYNN DTN YNVY TINT IHN NN DIPNY INIANN TPONN THOM , DDWNN NIYLH.275
YNINN ITON DY NPNYI IMIND NN ,NMDNINNN DX PPNY DX TYNN DOYOVPN M

MNID OIPN Y5 PR, 09N .(D>2PWNN NWNY 186 PYD INI) NYNNNIY NDONAY NLYA
LINIYY DTN NLYY NMTNIND DY 1NN TIIXD DNINNM YAPIY INNINL 3TN N2 NN

NN TO DY NNV 43 PYD 29D INIAND TRONN DY IMIND NNDNA NN

NNVLIAN : DD DOPY PIW 2720 1D, YIID NLYY DNNNN, IDINIPIN VIWNN.276
TN NOXNHMY NDXAN2 1IN, NVYA DNONN SW DIMVNON D) INVIIN DIDIVINN
TPND TONNMY DN 1IMN ALY NPNNRD 7OIDIVNIND HY 117998 NNV, ND*)

,794 785 (419 179, w7NA D/ON NIND TRON 7Y INJDN Ndvn 393/82 X 7x1) XU
9732 9923 1NOX N2 TN NPIDNINNN D, DOYD NOINT L(INIOX NOVIIN 732 oD

NAPN, D2INY ONAY TN T2 1IN 7 DNN DY DI1NDIVNIN DMINVIAN DIDIVINN
97X NOONN, NOWID AWNIND MIVY MR X, IMDNINNN NN §OPNN, IXNN2 11N

.ONN MIPNY 43 9oyo) ’public order and civil life“nnwb *Naxn 1PN Hv 1M
VANY DY TRYND M0IMINN 1T 29 HY YAION MDD DY YTHYN AN O 1wN Nt vpna
DY Y20 YD, YNTNID 2IWN DT IYPNA . YIAON NLYN DY DX NIND DXAVINN NAVY
Y NN NN DD DN ,YIADN NOYA TPONN DY PRIDND TIDM NTMIYD ,MNINID
MIINDIAN VAVNT 29 DY 7 DINN” NITHND YNNI INNN IWN, NYAIDN NNSYNN
LONINN TON NPHNWYH INAND TPNN DY PMMOND NN YPIN 19 DX INT .II0IMNN
Y 1598 NNVLIAND MM NMODND DY INY NOODON NNDNI M 1N N IDND

ALY PRI NPDIDIIND

NLYA XIAND TP DY 1MIYI NN TIDNI DTN, NON DIMN OMNP N»NA.277
NPNYO OMOND 97X NIVAND DODWNN DY DIPMYIYI NN NINID 1NN XD, ¥I1AON
SYNISN TONY

,20¥2 1INRIY 19D . NMIDNINNN NNPNY NIDND MDD 1IN INIANN TRONN DY PIYMOND.278
TON DY 7MWY 1NN DY N9 MINK NMDNINND DN INIANN TPINN DY 1MW

NYYNIY NMIYMIND DY INNPN OSY, NIRD (DY 213 959D IXI) DINLYW NN
DMNN MNIINY MNDINN ITON NPNYD ONIANN TPOIN DY ININD NPNDA NTHY DINLYA
PMWY GN POV, NHPNDNY NI9N2 T2ITHN PN . PIPIDNDN N1INA NNWYIY, NN
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YNDNN ITON DY INIONY NIV MDD P1YD MMIDMINNN DY INININY MOVNIN
NNA

NN N2IN2 NYDID NN ININN ITON NPNYD ONRAND TPonn DY NNY, D) NoN.279
SV NPNRY,NIMDNINNN DY DINVN YNOLY DY NNY NODI2Y, MININNN D¥an Hy NNNN
¥, TV AN DT VPN PIXD AMND NHWI) N2 NINMIN DNN HNNT DN NINNIN
DYPVOYHN DIXAVIND DY DONN ONIND TIND TY DMIWN, OONIN DY NPNYIA HYTH
91195 MDNDN NN NN NYDID MPNY INTNL YNDNN ITON NPHY, DN .(DNLYa
N IMIDNIND PPN AN ORNN DY INODOIN ,DOV0 NTHYY 29D .INIW N TN YNND
,NI2IW9D AWNOND D19 1IN 72997, DN NN 12D PO ONNIVIV 87 DY INPNRY
VNYO 5197 13N, 10 DY ¥IAON NLYA 1INV YNDNN ITON NAYND ININD NITON
.DMNN DY DIPMMDT DYDY MDND NPN

MYPN MMOOWYN 93 DY ,IN2IV INNNA ITHIN NNPN DY NI NMINID N X2, T X280
NNVLIAN NN OTPNY NPVINRN NYYN TTHA HHIN NYYNI ,DXNVYI TINIINRD NPDIVIIND DY
N INYAVN TPV 0D, NTNYN VYN DY INPNIA )OI RIN TOONN . NIN NN 9TOM

920 UM Y HY TN NON,NYN M1 public order and civil lifera nwp ny»o
YNNN ITON NI 1227, ITHIN NNRPNN DINLYA NN ITOY 915220 NH1IVHN 2
TPONN HY IMIND M THIN NYION MHINN, NI NHRINN DINN OPINA NYNRN DY

09 DY PMAIN DY NN INNN GN) RN NIPNY 43 Py 295 YNINN

DVIPYN SNVLY  SY IPIYNINNN DY NNND INIAND TRoN DY 1MW, NYN NH11o1a.281
NDMID VNI MDY PPRY INTND,ITON NNV NINN DY NN MNDIN 1N DONDIN
MY PYTSND TN DY N DYV MONNY DXDVWNN DY DINDIY TID? DD PRV ,JNON .NDY
DXDYNN DY OMMAIND NDOYNN INIINI NININ, MY, DINN DIIYINI NHIADN
Rulpplip)

NPVIATIN I9VIWIND IPINDIAN VOVYNH MNNN |

PIN N2 YN, PINAY IIND THD DY, NPVIADIN NIDVNINN NINVYNN NPPD INND.282
NN DMDN, OININA WI9I DY NDXANY N DINY ANYAN NMIND NMAY , MPOND
Y0 ANA MINND MMAPN MY

DY YN, DOWIID DOXNLYA POWN, IND MIPND HYOWUN PONN P9 D, N3 P10 102283

IN THYND - NN NDIND DN 2D YIPN) INND NIPND ()23 9oy 75297 ’0)1,0NVVAI
N T DY YNNI NYITI NI NNIND IN NTHYN DX XIN, DIND WIDT NX DINND
203297 NN (NNNININ

MYY 0MVIAYID -521 46 ,43 ©XPYDD PTN N NN RN NIPND PWHWN POHNA.284
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MOIANDY INNY 1IN DY INDIDAY DIYNNND 992 VIPID? WADN DY NN 90N 43 §Py0.285
19 DX NIN ¥IN2 9PIN2Y DXPIND TID TIN , 0P NDIN DPNN ITON NN IWAND NN

2079 W12 772357 WD MDD VW ININ DX YIP 46 9290 7705 nOOMN NYIN NN»P

PY2 MY, 00N NIV, TNRON 52 9o¥0 INNDY JN) KD 2D, ¥NP) 901
A2DN NRAN DY PIIN NAY OOMPY DY)

6 9o¥0 NNNN NN 2D, PTN N YIP, 1Y NPVIASIN NIV NINN NINNNY IWNI.286

»NON 1967 NIva NN NTHIN WI2ID IDPNNY NMRIANN MDWINY INKRNDIY ,NINDND
,0MNNN, NPYIIN N2V NN HY DIXNYD DNIX P71 DXNLYA DIND DIIVNN ;19 YIT )AD

: DYOYD 0N,V NIIND YA NNV, DXOYON I,y PTN 112,790 .1D 6 Pyoa
~59 53,52 ,49 47

IR ,YI157 NOMN DY NNNN TYNA VIPID AN YAIDN MDY D ,y1IP DY) MNND 53 99¥9.287
IR NTRYNN N2INNN DX POIDND MNND NPRIN MW PP TUND P

99093INN MDINDINAN VAVND NN WIDIa NYIe .14

:DYTN INND 132 Pyoa P 12 Y2IP 1Y 1PN INND.288

“From the information submitted to the Court,
particularly the report of the Secretary-General, it
appears that the construction of the wall has led to
the destruction or requisition of properties under
conditions which contravene the requirements of
Articles 46 and 52 of the Hague Regulations of
1907 and of Article 53 of the Fourth Geneva
Convention”

(N9OYN NWXTNN)

IND DNPNY -529 46 DIDYD HY DMNND NN NI91 INIY 93,19 ON N¥IM P70 H%2.289

.13y HININY 53 9oy

2IVWD 2N IVNIMIND IMINDIIAN VAYNNND NINNN DY INPNIAD NYO 1IN DOVITIVN.290
(TN OV TNNN PN DY TNy

“The laws of war are all based on a subtle balance
between two opposing considerations: military
necessity, on the one hand, and humanitarian
sentiments on the other....

Each one of the laws of war discloses a balance
between military necessity and humanitarian
sentiments, as produced by the framers of
international conventions or as crystallized in the
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practice of States. The equilibrium may be
imperfect, but it is legally binding in the very
form that it is constructed”.

(NODYIN NYXYTIN)

Y .Dinstein, “Military Necessity”, Encyclopedia of Public international law,
(1981), p. 395.

MIAYNNN MIVARDA ,MRNN 5912 71030INN MIINDIN LAVHPNY ,TD Oy T P71 192.291

N, DT 29WA PN NP2 WATY YN, NIRYN . MINNDN NH1PD) DIOPRNI DINIY DN

NN 1229 MDIWON NN PWINY YT AT P12 MIAPH MNNNA W DININA — |9 DN
N2IY SNNNA

YR ORN NIPNY 46 Py0.292

“Family honour and rights, the lives of persons, and
private property, as well as religious convictions
and practice, must be respected.

Private property cannot be confiscated”.
(N9DIN NWXTNN)

NON INNN NOND MK NIV, T DY 925 1THY N2y NINND (6)49 9>v0 N191D ¥aNa.293

46 9>y00 DM G 927N RIN T . N2 2PN OYDIN NN I MVDY NIWIRND, N
110790 Y12 DV INNIND DY TDIND NN NIPND

“The Court would observe, however, that the
applicable international humanitarian law contains
provisions enabling account to be taken of military
exigencies in certain circumstances.

Neither Article 46 of the Hague Regulations of
1907 nor Article47 of the Fourth Geneva
Convention contain any qualifying provision of
this type.”

(N9 NWXYTNN ,NYTN TIND 135 9yo)

DY, VMM NOON PN NIN IR NIPNY 46 PyDA YI1IPN 20T WIDT NNIND DY NOINRN.294

MVNIMIND VAVNI DXINN DIXDYD . NNNDNM OINN PVIZND PON MR VI YIDT NNY

SV NPINT NDXAN, THPN ONAX TNX HY NIDDIT, WAON NIDY DIPNNN, DN DIONO
JNNRD NININ MPNHNN ,NPVIPHPN MYIITN DPPNNL,YIDT NDMIN G VIO

MTIPI 1901 DY TiNYd ¥ NON DXPYDI DXNPIN ,DONIND NN NI DIV ,NNY OY.295
awn

LI0M)MINN 172 DOXDIPIN, DXNOINY, WADN NIDN DY NOVINND, NN NIN MM IY.296
MO0 MIPMNY D33 . NINN NODIVIIXR DY NMODDL TID NPT DY NNN DNIVHY
NN 97X 1111 MOND ,0I9N 1PIPA YNID DWND
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:NMYD MOHWN N N NYapH.297

92Y7,102 DY) DY TDIND L0955 DO1INY,NNNN TID> NI NYNIA AN THVN , NNND
SV DIMNN NYOTI NMZAMY, NPPIN DMV 25, MIOUD) NIINY DIdWNN IN HVIN

.50y PIya 170-166 D>PYD INI) PTI DITNNN ,DPNIDN OININD

NNV VIPID ¥, 20NIMINN 1PTaV YD TIDIND XN 1N YD 9 THVN , DIVYND
G. Schwarzenberger, : 1X7) D> D1IN NI NO2PNN NNNN DX TN IUN NNYNYN
$PYNY 795 — vaVWNI MV PI11’N ;,International Law (London, 1968) p. 270

(131 my 175550 Mrw 9N NN

T2 T ION. NODN NIWN AP NDIY NN IMINDYIAN )TH NOA YW InyT MInn.298

SV NNNPNA DXININD ,DYNIN DIDIVIN N/ DINPIY DY YIANND DXDWNN MIVINIY

DY, DYNNIRN DXYONN TN 9 19 HY , ¥1592 NYNAY NIV MDND DUIAD 1IN YY .91

DY098Y NIYN 1NN TNXD HNIIN NIV 1N NININN MY YD, MNINY D>dWNHN
ONIYY DY DMNAND IN/ DPNINVIAN

MYL YV NNHPPNY DIXNINNN T YND PON INNNN, NPNIONN NYIIT DY DY 1I70Y.299

NYT MNINA PTN N2 GX T DY THY .(D0¥D 272-264 DXYD INI) NDMIP ININ TN

“To sum up, the Court, from the material available
to it, is not convinced that the specific course Israel
has chosen for the wall was necessary to attain its
security objectives”

(N9 NWXYTNN ,NYTN TINND 137 9yo)

MY, DNINN NI NINMIN, MY NINID NI MY NI Y, 1P Dy TWR.300
NN, AN Y2, TINYD NOR NI DY, MININ NN DV DONPOIVN 7 MPTINID
TN TITN Y NN D ,AIND DXDWNN DY NV DY 1NN TIYD NN DY .NPNIDNN
DNIYY NN NNN DY NONOVMIN NIVONN NN VUMD NIN DY, AN INNNN MM IYD

: TININD DI NVMVN TI DY NTHY .PNIINR NN

“...there is undoubtedly a significant negative
impact upon portions of the population of the West
Bank, that cannot be excused on the grounds of
military necessity allowed by those Conventions
(the Hague Rules or the Fourth Geneva Convention
— lLy); and nor has Israel explained to the United
Nations or to this Court why its legitimate security
needs can be met only by the route selected.”

NYYTNN, DYPN NOVAWN S NNYT MINY 40 q >yo)
(NoOIN
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,OYRVN-TNN MIPOND MDY TNYRD M0NIMIND 1T NINNNN NN, PNY DNV 195.301

NPVLID MYPIPA YHNYND P — DIVIY DNY IR NMIVYD DXINDIN DX DIDdWNN YD

1O MWYDY DYINDIN DN PRV, DY DD XD TN NNPN THSD DIMIN DY DI D1

IUNDY,HNIY NOYO YNDNY DMDNINNN NP TNSD MYITI MOINM MD2ANN IWND

I7°Y2) 9NN ONNINA HOWNY 1197 11 DXV DTN 1INV DX YD, MINID 1N 1Y) DY
INIY HY DN INVY TINA 2N ONNIN

53 9oy IXNY 52 9oy S 1 OMINTN NINDNI MY DIDWNN MW PRYNI , oY
DY D) 1N ,NYN DY DIIVIN DINDINN DY DNIIN DIPMIVD NNNND LNV NINND

VONNA VY YPIPN NOXON D, DTV NI LIT GN T XD RN NIPNY 46 9O¥0 AININ

AND INPND 46 PYDIY VONMNN MDD DY 1NN GR 12ITH , NP TIOND

IND TMIPNY 46 9YOAY NOIRM NINN NN .2 4

NN DMNNY TADM ONIANN TPINN PR, 46 9O¥0 NIRNN NON 1,752 ©>ON 0>21WNN.302
YPIPN NN DDINND ON PR, DDWNN DXININ, TI YA . AN INIPN TNIXY YpIpn
,IPIDTN OYYN YPIPA NMDTN NN 2IVWD KXY 2INT 19IN NNIN DIONN NIN , MNPNINY

PTN NOA OO ARNY, XPY XT .(ONWNY 191 9 Hoy0) 0 189 wIddYy NT NINDM
DXDYNN DOVIYY , VIDIYN NN NOXIND YT NON NHTNSNA WOV, YIDWW XD YNINDYIN
:INNIP A TO Y T .NNON NNIND TN ,NPVIN YPIPA

“It therefore seems that the Court refused to regard
taking land for the barrier as temporary requisition
and saw it as a form of confiscation.”

D. Kretzmer, “The Advisory Opinion: The Light Treatment of International

Humanitarian Law”, 99 AJIL (2005), pp. 63, 73

NTOIY MR ITHN NNPN YINED PYPIPNN NDXAN I ,NZYN TNYNRD MTIIWN NN ION)
YPIPA NPIDT NV NOAND 121D VINNA NI ,TINT MPN N — DONIND MW

NOXNTD TN NNPN TNXD MNPYIN ,MYPIPN DY INDIN DY PRYnD 1n 8D, dwNI.303
((7DMDN YD NIVY, MIAP-INDT OYINY — RIN IV 1IN 1IN 29 DY 7 INT) I
1227Y2 92VTHN TOI KDY, DPD TN DY DXDWNN YT HY 2PN XY MYPIPN NOX9OND
NYPIN MDY, NN 25710 NN TN DY NP, DN DY DNMIA HOON , VPN
WD TN DXANIP DOIDYNN PRY, NNV-IR VPMIY NON ITHIN VPN . ODPNY
9270 9D, NN YW — I HOPTN ITON — DNNY DIDWNN DIDINNY TN NOND . INPDD
TN DI DXIANIP DXDYNN PR ,DIPN DN .INPI NN DNIY NAOPNY PYPIPN NO*9ONa
(Y OVIN PIAND WOV 29D 1PINT NDANA 12YTN 2D ,1MI0 TIY 1N XD NON M0 .INPDY
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“A temporary situation definitely has an end. An
indefinite situation may, or may not, have an end.
The two situations are very different.”

Orna Ben-Naftali, Aeyal M. Gross & Keren Michaeli, “Illegal Occupation:
Framing the Occupied Palestinian Territory”, 23 Berkeley Journal of International
Law (forthcoming, 2005), p. 41

NIVARNDN, MNYID NDAP . M0NIMNN TN YIPY , OININ TIDIND TR XIN MM IY.304
N2 NN, MY MYYY DXYNN DIYPINY 19D NP NIY DIDI) DY 7 NMINT” NDYAN
A9INN NPINDY N NDIN PIRD YT N W ,DODNPNRN MIVISN MNIPY DY TN MPa

SV ¥OI100N 1N OO, NTYN JWYRIDY, DNLYI NNV NHITHYPHN NI, Nv.305
D2V 1901 TINAV , NN INPND DIDY , DIV NITON 01N 1I2Y KD N INNKA MYPIPN
IRY MINT ,NT NMIDT JTIN DN DX NONX PYPIPNI NN DYIN 017 1TIND
N N2WH TITD D200 25, 1PI8T MININ 10 . T TI MUNY NWY ,WUKIN dNYI 19INI DY)
PYPIPNI NN JTIIRD NNYL . MITOI IMOXRY NPROPN MNTN 2)D 0173 7121 DINIMP
DAVIN DOOPNN WPN) DN, AMIDNIND NIADIY DOIXNLY A0 IPOYI N IWNHY)
NADI INT . MNINND DNIVYN TONNI MIYNNY DMVP , JTIYD) Y1) D1OWUPI DIV

132y
NN TN NHRPN TNSD YPIPN NOON NN DN DN DXDYNNY MY ,1D DY IWUN
NODNA TN NYYNY NOYN OO NTHYH NITVND NINAY N, PIMINTY NDIAND NON

YPIPN DY NNIND XTI TONYA NWVYD NDDY, SN, NNIND OTD N2WN NIWPIP
B2} )

IND INIPNY 52 9Iy0aY NOINN NY9D 31

PYDIY,7WIDN NIAND IIIXY” NN NIVONND XD NIPNY 52 Mipn , 02 wnn niyws.306
JMPRIN MO LININ IDIN YINY N DIN TWND IO DI IWINDD N2 IINNY 53
NPRY 1P NYNI P71 IRD MNIPNY 46 PYO NXNN DY NYIN MPO PYN OMNNN
NWNY 192 9>90) 46 POy0 AXNN NN NINN IXRNN X, NIN NINNN ONIN2 NTOIY
(D>2dwNN
YIOT NNIND DY NDINRN , DININ . DXWNN DY 1T NTHY DY DIPOIN DX DXIMYN ,5555.307

52 9roy0a ©XNPIN, DONINND ONX OOINY . ONIN XY VONIN N 46 9O¥0a Y1APN OV
NI9NDY, MON YINIWI 2WN» KO 1IN YIDIL YINIYAY >IN, DIIOPNN IRND NNIPNY

N2 NINNY 53 9oy0a1 DIXNPIN DINXINNY NI, ORNNA . VI VIO TIDH NINN
NI, PYD IMNXA WAPN, WIDT NOMN DY NOIRN DY NN DINN DN XD, DNM»PNN

ANNY 46 Y02 NYIIPN ,VI9N WIDT 122D NAINN NIND NN XY
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DY»NIAN DIIXY PYPIPN NDAN D — DODWNHN DIMV 52 9590 DY NnNvIaY wNx1.308
970N NNLIANY NIVITTN NIV DY, YAIDN NIAND OIS0 AYATI NOD GUND NN

SY ADINN T PYD ,DNIYLY .NON DD MDY NN NMIPNY 43 PYD 95 NNVIAM
DY KXY ONHIONY,ONIN TN VTN OV, 7OIWIONN NNPN TNND PYPIPN NDan
YD NI, MIVY NNPIND NIV DYDY, NVYI NINYN NMINVIIAN N ININNDN

(D2>wnn N2WNY ,194 PyD) DOV NRINYD

DOWVITIN, YIDTIN NOMIM MYPIPN NOXN 1D, NPIINY DXdWNN M MDY NOV , Xpy NT.309
,DXITINN DOPIND ITI2 NIV, DOV PANINN NNNN TWN DY, ITHN DM TN

19,90 9NAINY Y95, 0N PRY OINTNA . N2 NINND 53 9ry0a N 52 Nipna o3wapn
9N DMINN TH9) YND2 2> MNNNN ,NPNIINT ONINT TinyD

SV IND NIPNY 52 Pyo.310

“52. Requisitions in kind and services shall not be
demanded from municipalities or inhabitants except
for the needs of the army of occupation. They
shall be in proportion to the resources of the country,
and of such a nature as not to involve the inhabitants
in the obligation of taking part in military operations
against their own country.

Such requisitions and services shall only be
demanded on the authority of the commander in the
locality occupied.

Contributions in kind shall as far as possible be paid
for in cash; if not, a receipt shall be given and the
payment of the amount due shall be made as soon as
possible.”

(N9OIN NWYTNN)

VIO TIY PN 1199 DY, W12000 2T DNV, MNNANNN NN PYD NI NN Mpnaw 7y pyo.311
NPNDNN NMIDY NX DIXOND PR DY, Y2100 DY IMYIY HOWD 10 N1PAYIn NYaon NIND
DXV NIV, TITN AR PTOND — NT PY0 OV INYON NN .HYON DY DX YD, D079 DY

: DYOIND VIO YIDIT WHNYND WAIIN NI MM

“Requisition is the name for the demand for the
supply for all kinds of articles necessary for an
army, such as provisions for men and horses,
clothing, or means of transport... requisitions may
be made, from municipalities as well as from the
inhabitants, but so far only as they are really
necessary for the army of occupation; they must
not be made in order to supply the belligerent’s
general needs”

(N9OYN NWXTNN)
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L. Oppenheim, International Law, A Treatise, Volume II: Disputes, War and
Neutrality, Edited by H. Lauterpacht, (7th Edition, 1963), 409-410

DY, INN NNIPND 52 §o¥0 1 HY VI VIO DY NOPIN NDAN WOND N Hv.312

SV NOYMID OPMNPNRY 20 DN TNYD MDY — BIAVEN OININ NYININ DOIPNND

70y ; DNYY DXIN TH NPRIAN MDA WD 19IND DXAVIND DX 29D 1D DN ; N IND

WY YION NAN DY 1POIND TN RO MO ; IDIPND TPONN YW INNNN 9 DY Muwnb
DIWAND DTPNA NNNNN DOVO

G. Schwarzenberger, International Law yo1;410-412 'nya 0w ,Oppenheim : W9
(London, 1968) p. 269-270

PN YNO DY NODXANN NN TIOND NI DY DMOPNd R NONX DIONINND THRY To2 T
RIGRLAY mpk]

2Y MOONX YAIPN, HDID 1IN 1IN NIAND MINND VI YWIDIL WIIYD NN, Ty Nn.313
v DTN NMIDT YN 1IN TRPNIY, 1IN IITHVYNA . VIAN YIDIT WIDY) NDXAN
SINT) TININ NNNN RIVNY NN YDDON MNOMNA NINKN OTRN MDY T DINNNI WD

SPYNI 795 — VAVWNA MIVID , P12 NK; 275 1 ny 273 'nya, ov, Schwarzenberger

(131 my 55550 Mrw 9N NN

TNND DOWNN 7Y NIDND NIPN YHYY MY 9I¥D1 ¥ DX NORY NINMYNN , MYxI.314
WK, requisitions in kind »1v>32 VPN 52 PYD PV 71 . DMV PYPIPN DY ONDYAN
7252572375027 ONYNN NN INMYNYN 295

12N TNADPIN NN ,5WNd 15
“in kind, (of payment) in goods or natural produce, not in money,...”

DANY PN NINT DY TH TN, T 09N, NOVIN NN 1O DY Ty DN N’ nwaoa 925.315
(requisition) ”MMINN?Y,52 PYD T2 PYPIPN DX INRIN 95 NHDID NOPNN NNV

112 (130,113 (29 779 ,90V2aN W 3 X 606/78 N7)2) 7¥NRWNI YPIPN NDON D)

DYV PYPIPN YWY DNDAN NIMN N2, MDOIN YD, RN INININAN LIVYNN DY
N99N 12XNON NNPNDNN DN RN PONS 0N, DXTNYH DIIPN MDD, NAXN YINND
,PY0I NYNAN MDNMNN DY NITYN MY ,OYNY |75 .0»VI9 DIDI)1 MNNT VIV DY
9 HY IMNN, OV WIDID WINIWI NI DIDMN DY DDV TN DN DY DNDAN

SV MM BONDAN NN B) 75 .(411 7nya ovw ,Oppenheim XY NN NIPNY 52 Pyo
YPYON DY NN NMIYID DIVN YW 1T MIYINL 125 .0DI1N PN DY ONDY TNNY DN
PNV T2, NPPNIND NNIND,POIND DIPN PRY OINTNA . NPNPNN INPYONI AWNNNA

TN RPN IMNXD 1Y NYITIN I NONTI YPIP NN G

: O IN
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D. Kretzmer, “The Advisory Opinion: The Light Treatment of International
Humanitarian Law”, 99 AJIL (2005), pp. 63, 72

NIV DIVN X PYDN 29 DY ININN TTH NYO MPN ITHN NHPN DWY NypIpn noan.316
MMM N2 >152 XY i .for the needs of the army of occupation- nwyT MPON

17902 Schwarzenberger 75 9y Ty /INAN TN DY 9557 MVIIAN K M

“Like the requisition of services, the requisition of
supplies in kind under Article 52 of the Hague
Regulations may be demanded only for the “needs
of the army of occupation”. This formulation was
intentionally chosen as being narrower than
necessities of war or military necessities”.

(MpPn2a nuITIN)

.(245 mya ,ov ,Schwarzenberger)

Y9N0 NINMN , MYIN NINNX NYOT NNDNA HHND MO NIYPIPN NOON PR IMIYA317

.DMIYV 1901010 NN NNPNY 52 PYD 19 DY ,1YAON RIS
11OV, WI20N RAN DY 19998D NTYPN NMIPN NDONN ,nPWXI.318

“Requisition for purposes of destruction falls outside
the scope of requisition under Article 52 of the
Hague Regulations; for this is limited to requisition
for the needs of the army of occupation”

(MpPna nvxTIN)

(271 mya ,ov ,Schwarzenberger)

VIOV TIND L 0IP) DY ONT 1aN8N2 NIYPIPA VIDYW TNND DTV KD DN, w»ya.319
NN MIXID 1N KD N DYV DIV, ININI (1212 NNPPY TN, NPROPN MNTRI MNTNI
SO NAND DY NNDNA NOYIID TN VP TNSD NYATIN ,MNTRN NOXON

NNNA ) P OND NPT DY PDIVIN) 117998 NN NIYY NI Y ATV Noann , nw.320

JNNY YAION NAND DY 1IN IR NI (MYMINNN HYON NNNA 1Y, NNSY HNIY DTN

U200 NAN DY 108D NYANHD NND NAYN YIOIN O, ¥ap) NOMINDIAN NPIvoa
SINPTN DY MIINN D7D

“According to Article 52 of the Hague Regulations,
requisitions may be made from municipalities as
well as from the inhabitants, but so far only as they
really necessary for the army of occupation. They
must not be made in order to supply the
belligerent’s general needs.”

L. Oppenheim, International Law, A Treatise, Volume II: Disputes, War and
Neutrality, Edited by H. Lauterpacht, (7th Edition, 1963), 403-404
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IYINTN 099 W1 HY ND2ONY NN, NN INPNY 52 9503 manynn , mMoanvn 1PN1.321

(270 mya ,0v ,Schwarzenberger) 9*W? 19IN2 w2191 NN HY 19598H

NTYN ,0NYY DXWNN T DY WOID ,ATHIN NNPN VPNIY DY NYIPIYN NINNINN INDON.322

¥, N2 9PY02 DX1PIN DININDD . MNIMINNIN NN DRIV NN DY NNNN DX NIYD

A3 NIVND ONINN DIVIY DY DYIDIT YINIY NIVYD YIIDN NIAND NN TNON PYON PN

DY298Y MYPIP NODANY MND NPNI NT PYD DY THNDNY D913 DXDWNN PRY NN
ON

,J270 70 . D22PUNN DY DNIYLY RNINON NINNY PR NT VAVYN NI SV PTN PP 9r.323

ON M2 X7X22 ) (169 (2)75 779,289 Nownn 1312o0 302/72 N733) 12°N X322 30 1oV

NIY X212 19°K8), Y1250 NVYN TINA INVIM ITON NNV NPOY NIPWN NYYONN

PV TIN NPT I NORY NN &Y L(90 (1)75 779 ,pnv2an v 3 DY 258/79 Na)

OV AN N ND .D2WNN 1DNNDN DYDY ,D1INVIAN DIYLN DY DMID NONY DY 20 TN
MW MOPIN NN 1IN IO VIVYNN N DY IPO YPI DY 1IN NON )T PO
95 N )TY VAYNN NXA 2D 1PN PIYI) MIVIMIND MDINDIPAN VAVNN Y9 DY DIDWYNN
P09, QN IT XY .(N2Y) NINN DY IMDOVN MITI XD NNV DN N1 PIYY NN TINN
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“53. Any destruction by the Occupying Power of
real or personal property belonging individually or
collectively to private persons, or to the State, or to
other public authorities, or to social or cooperative
organizations, is prohibited, except where such
destruction is rendered absolutely necessary by
military operations.”

D) DMPNNY DININ DI, 1T PYD NMIDN DMON, DPNIANN DIIINNY, YAIP )TN N>1.341
2,192 YOI 1NN NON ODINY . NV YIDID ININY , NONDN MDY DD INND
:12°)Y2 DXIMPNN PIND ININY YIDW XY D,y PN

“As to Article 53 concerning the destruction of
personal property, it provides for an exception
‘where such destruction is rendered absolutely
necessary by military operations’.

The Court considers that the military exigencies
contemplated by these texts may be invoked in
occupied territories even after the general close of
the military operations that led to their occupation.
However, on the material before it, the Court is not
convinced that the destructions carried out contrary
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to the prohibition in Article 53 of the Fourth Geneva
Convention were rendered absolutely necessary
by military operations.”

2200 WX, YTNID OO NI, PYON DNYNN PON,MINIAND TNNN” 2D, 0¥WNN 02IWV.342

M WPNa (O2wnn NwNY 195 9oyo) 7151 09NN NANN DY DITHINN DIIIND
: VP DY 190N NNNN DY DXDWNN DXINNON

“The occupying force may therefore undertake the
total or partial destruction of certain private or
public property in the occupied territory when
imperative military requirements so demand.

Furthermore, it will be for the Occupying Power to
judge the importance of such military requirements.”

: VPO HY DTN TYWNNL IR NN GN NN MININ DD, NN 09IN.343

“It is therefore to be feared that bad faith in the
application of the reservation may render the
proposed safeguard valueless; for unscrupulous
recourse to the clause concerning military necessity
would allow the Occupying Power to circumvent the
prohibition set forth in the convention. The
Occupying Power must therefore try to interpret the
clause in a reasonable manner: whenever it is felt
essential to resort to destruction, the occupying
authorities must try to keep a sense of proportion in
comparing the military advantages to be gained with
the damage done”.

J. Pictet, Commentary on the IV Geneva Convention for the Treatment of
Civilians During Armed Conflict, (Geneva, 1952), 302.
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Dan. Simon, “The Demolition of Homes in the Israeli Occupied Territories”, 19
YJIL (Winter 1994), pp. 1, 66-67
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“the movements, maneuvers and actions of any sort,

carried out by the armed forces with a view to

combat.”
C. Pilloud, Commentary on the Additional Protocols of 8 June 1977 to the
Geneva Conventions of 12 August 1949 (ICRC, Geneva 1987), p. 67.
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“The Hague Conventions state that unnecessary
destruction of enemy property is forbidden...The
only restriction is to refrain from destroying property
senselessly, where there is no military justification,
for the sheer sake of vandalism.”

VIVINN INNI DDNAVY,D7NN DY INIANN NITITNN 90D DININN 012N TIIYNN PRYN
19/ nawvis 9nxn Human Rights Watch bv

PTN OY MHIMIIN PIIRDN DY TR MIPA DY NN DXDWNN SV 1 DY) 1, M2.354
o) 266-264 D>y INI) DOYD 1ITHY NIPNIINN JNNA 519N DY . NT PIYA MINDIN

2y NYNIANN WIDIN NDMIN D, NMIND DXWNN IR 2NN DY 1NN .(304-302 0r9v0
DRIANT TNSN NDMNY AN 7990 7N ,ITIN OXNN NN ONPNIN NININ 0T

Y ONINA NTNY DDA OO 1 WO AUR I2T N PR D, THYN DYDWNN NIVNIL NOY.355

PNV ©ID), D27 DONNYAL HNINNN, INAIY 98D N IRNNN NNAY TN 20NN

025WNN JY ONXI,NNINKD XIN, MINK VPN, MNTR 0NN, MNP 9PN, 0NLYN
JYWANNA 995 39 MNYNINN 1N DY YINIWIN NTINA HYoanY



91

TNN DY INPPY NMOVND MYL ITHA XIAD NP TN T 1IN ,DO¥D 1NINIAN 120V 195.356

YOODIN DXON NON , MWK .(DPYD 263-255 DI>YD INI) NNNDNN 2T 9D 901 7 ININ
THNOND YPIANN NY DY NOPIN MNDIN MDY IPY NINNY, NIX0) DY MIYYINI DOPN
927D .YV YITOM PIND NPNY? HY 537 NYYN MPNX ITHN NOPN , DIV . 71DY
NOD DY AN NAIPN ND2IAPNNY , NIND TIVD NNPN DY DITPN T0M PVDIT PYNNINI
DYTPN MI0N NN JIINN 1) TNINRD 12 VIPID NIVY MPTRY NNN TIVD DV INNPN
NI DINNN DXAVIND DY DNN DPINA NIANNN NIYIAM , DINYN DINN 9N ON
PN NNVY NN TNXD NTHD TIYD OMIVY PIY DIYNANRND ND PN .INDPN IPY
12>52 OMINNNN TINIIX DY DNNN TN VIPID XN NIRYIY DIYNNND |12 DMIIMNNHN

LDNYTN HY DPNDIN MM \INDY ,¥I12D NLY DY

PYONY MIYYYY, DOV NIVND AVNND NDIDOY NN NIVNY 1IN OINN, T295.357

2) 291 NN HRAYS NIO>TN DY NNN DY NIVNN - NI IYA DININ NI ONYID DY

oY P2 M) RO YITH, 201N DI DXVWNN T DY NN KD, NON MDD . NIV MNP

WP TIIND 92N ONNNA T NNPN MIYNNANI 09NN DY ONPTN 23910 DNRIYW NN
INIYY DY HONDIN NNVY TINDY PN

PIND DX WIAD W1 12V 19IND 1’2 MWYY WIY NININND DY Tiyd amnd XY 1Y 7wpna.358

DY PTPTY PR YD, MYV 5aPY 117 .0 DININA WIS W 1Y 19IND 1P2) 190D MNINa

.IY0N PY2 DIXRNN) POMNY XIN TYNRI) 72PN VN7 MUYIN ONRAN TP DY 1MW

JDMYNAN DOIRYV” IO DIPMIY TIDM DTN DINYLNVY O T NOYND DIANNI

NN PNIAY WY N2 NYNIN NIV, ANT NNIYD . NYSANND 19NN NIZWYS NHDN IWIT)
T2 PMNY TWRD TR IMN DY PMYIV

LMMONINNN DY NNNN PO DY GON) NTHN PXNVLYD ITHN NDIY DX9DNN DMIYLN »IvW.359
2N ORNN NDIYY , DIXNVYN TINA 1IN IXNN DIDYNN YA G¥TY YITH DIPIADHM

: (D2dWNN NNVNY 64 PYD) DN ,ONIY TINa

NN I OV PMZIIND 12 DIV IPN NPT, NIRD DV I9INNVN NI, TOND
INNNY DIVN NN P2 . 7292 HRIYS DINN TN INNINA VTN ITY NN MPYND TWINND
NN NN, AN IWARND KD, TN TIND DI IONN DI9PNN DY NNN IVANND XD MY

YN MM MHINON

IYAND NN DY IRIND 2NN TNY NINVN,PIVN IPY DOURIY DX HY NP WD
M VN NN DY DNNT YNID IPPADY ,DIWINN NN DININD DIDIANNY 290 YN NINDD
2WOnd 7ayn

YTI PR, 0MVIPNP DIPNI NNIINT NN NPVIAZI N DR G ,NIN NNYLA D) ,05IX)1.360

955, MDDIN NYN NNIYL .NAYX TINNYD 53 PyDa WATIN YNIDNN INIAND TN NN DO
SV MNP ODINY . OXDWNN YT DY INIY INNND MY W 1INV NN D, INPN
DY 0NN VIWNN 29D DINND NMIDT NYN PYTNND YT ¥T N PN NNV MTY



92

LINN NN DY, 9NTON XIS TN VTN YD, DDIAD DYDY ROV NYND PITSND NN
DNAYY NPT DY NNN AVIANY NI,V PN IPN THIND MY

DN DYINY,NPNINYN NNNN MYV YaN 1INV Higgins NUWN YW 17127 NMYY 0999361
SIMIYY OGN DMV

“While the wall does seem to have resulted in a
diminution on attacks on Israeli civilians, the
necessity and proportionality for the particular
route selected, with its attendant hardships for
Palestinians uninvolved in these attacks, has not
been explained.”

(Noon NwyTNN ,Higgins nomwin Hv nnyT nnnd 35 9yo)
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2NN IN VIO
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.U215N MM M990 DIIN

DONNN NPYHN NPXI DXDWNN NIWN NYYND PR, NPHDI MIYLY 1ayn, 10 Dy 1m.365
1955 . DOV NNNND TN DY NN P20 9272 DNIYLI DN YN DIVIOYN
99 ,191N0Y 219 D2IWNN T JY ININY DINNA PRY INTNL INTN ,9P0¥N AN, o1
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AT D00 PWN NN RY,PINIPN TINRD 929 NPNY 99) IRNN 2I) , 099991 DINNNY

DYND> TUN TY,T292 2107 ONNNA NON, D12 1P 92110 PR, DXDdWNN MIYLD , vy NNG.366
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TN DY TTIN IWN NS N ONON D), R8N0
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MO SY INYY DRI TN DHRPN O, PTN N2 X¥IN NONTIVN NOXNWNN 1O 9Y.368
:NOT PTN P2 PR NN DTN AP

“To sum up, the Court is of the opinion that the
construction of the wall and its associated régime
impede the liberty of movement of the inhabitants
of the Occupied Palestinian Territory (with the
exception of Israeli citizens and those assimilated
thereto) as guaranteed under Article 12, paragraph 1,
of the International Covenant on Civil and Political
Rights. They also impede the exercise by the
persons concerned of the right to work, to health,
to education and to an adequate standard of
living as proclaimed in the International Covenant
on Economic, Social and Cultural Rights and in the
United Nations Convention on the Rights of the
Child.”

(N9 NWXYTNN ,NYTN TINND 134 9yo)

,ION NINNNY OIN, 7NDN NMIPO” NIDD NNNND MINNNIY DX 2D, ¥y1IP )TN0 N*2.369
MNYN NN .IT NIPNI NINOPNN JPOIN, MAND T DY MM NPT DY) MPNNN
.DMIPYY DYV

ND D, )TN N2 YAIP ,OTRN NMDT NINN T DY MMINN ,0TR N1DT OV Moo 1wNa.370
GN )0 NON, THNMNN NIDONN 120 NOOON DY NIV DY YTV MIYNINY , 71 7
(DR IVN DY IMVYN TNND NPNION NPND MDY

(13

. In addition, it is not sufficient that such
restrictions be directed to the ends authorized;
they must also be necessary for the attainment of
those ends. As the Human Rights Committee put it,
they “must conform to the principle of
proportionality” and “must be the least intrusive
instrument amongst those which might achieve the
desired result” (CCPR/C/21/Rev.1/Add.9, General
Comment No. 27, para. 14). On the basis of the
information available to it, the Court finds that
these conditions are not met in the present
instance”
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,DXNVYN 9PN, INNRPN TNSY DX0OMN , DNVYN 9PN : 7DXNPYPNY DM IMN DNPNI
2191 ATID TN NINNY ,POIVIIND GO , 1PN ITHIN SNOY AN DITINNDN

NPNIIN MMDTID MINNI MMNNN NN DY NNNM YININNY INRN YD ,02dWNN 0IYV.395
DN P9D7 ,NYN N HY O NITTN TOYD NPNIIYNI MOVNINID NIYIIT MYNHNI NN
N2IND NN NNOPN XD OX PADIY, PTN N2 YXIYW 295 SY0AWN NINID NNIRNN T NINN

VY 1T NIYL (D>WNN MIYLY 520 9O¥D) 7PN N1 WIVY 19, DIWONN NN P
, MO DY P PY NINGD 1DY9 DYWNN DX NYRYI LIPOY 1PN NOPVIADT NPNY NNMN
YU MY Y Y 1PN NPNAY MVIYY MIPN N NIV, BTINY . NNNPNRI M INNN

A817 HYINY MNGANY ,NIN MDA MY MPNAY 1NISYIUI MNIND ,0%2PUNN

DV PNINDY,NPNTNN NN TIYD DY MY, MPTXIN NONN NON MYNOY Nin Hv.396
TIY), NPNTNN NN NITNIWY PIX TN NN TN MYNINY,TI DY . MNND 4 9ry0

.(439-442 o>oy0 X)) Yoo

GN TRV XY NPNIATIM NPNIIN,NPDITD NI NIIND 9 DY NN MNDTL NN
solely for the® mnywy) NIvNanNY >NIND XIN, N NINNKD 4 9>¥D2 YI1APN G0N NN

npoa 136 9yo) “purpose of promoting the general welfare in a democratic society
S5 HNIY NITH DY DY DOIDIVPN NIWD YN ITHN ONNN L(NYTH MHIND Nowvww
D>VDY97 NPT P27 POXR YN 1M KXY DN DIXAYON Yy 9OYY 1)THY . AV
DIPN PN DINPYV DMKN HWA . HNIYW NN X2WIN YW DIDIVIN IN NI NIINN
77NN YV 1ITIA NID ,INIY 2N HY DIDIVPN DTPY TYN TUN 71T VP9I MNIY

(>y¥5385-388 ,241 ©>2y0 XM)

192N2 NOYODON NNNIN NN NNTPN NN III0N NPSYY, DIV 1IN )X, IIN.397
Y2VNN DY DY0I0N DY DNYTP HD92) OHDON NNNIN DITPY ,NNN NMIYY . IPONRIWN

NYNS DY NNYPIN MITY NY NINNKD 4 9590 PIYD OVIAST DIPPY NN ORIY NN
NN NOOYON NNNIN NV DOINNN, DNPIY DD . ¥I12D NLYI DIXAVIN NI

INRD 4 PYO yNIPY PRI NNDNL XD DD DN ORIV

NNNN .AMMNRN MINIIN Y 1997 NNNN YaAPIY INNNI 97X NIAY )9 OX NN INYINN.398

,DOM0NN MO OMPNNA DVIANND NNMN MIVY 1T NPPIN-IN D, NDW PTN NP2 DY INYT

NNNN MIYY MINI NOX DD DY . MPTN DY INPINRD MINDIN VIVYNI DIINNN
SN NN ONSYN

MMDT MINNI MIVIMNN ININDIIAN VAVNN DY MINNN 2D, NIDN, PTN N2 X¥Hwn.399

NS NIN M ,NTIONN AT INNN DN 1N, MYNON NN MPITD MPYIN )OR ,OTND

VAYNN Y3 DY DPIN XN DOWYND NN DY NNPINRD NMPOYON MNNN YV INDINN NN
STNSN NN NSV NNNN MNIYL 19992) ININDIAN
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NMINYN NINNN NIYL NPT N

TAN NIPA DWW TN NP YD ,MIYON YNNIV OVA NNOWIN DMY DMPINDL 091 2392.400
PTN N WIT NON MDD 0TS ST 9ry0d ORNN,MNXY NNND NYIALN NMDT DY

(My1n nNY 138-139 0X9y0) 17 NORY HW NN 9N

— 903259 999N , 0NN DV TOVXD 51 9y02a AP, NIV NNNN PINY ,¥ap P10 m2.401

MAPNNY DIVN , NIV .NINK NPTH YT DY MUYIN MAPNNA 1ITH PRY DIVND , NOUNXY

Y, P70 N N1, T HYWA ORI DY NNVOOY NNN DRI, T1PNVIIVN NINYY NIV

TPPINDAN NNHNDNY YN 1INVIIN NXMN MIVONN DY THNONY NI MIION HNIY
JPNSY NNND NMDT NN N2 NN D NNIYLY NDHNA, NIV

NYIAVN NNMIDTD PN NVYLY XN ITHIN NHPN YD ,MYLN YY DININ ONNWNL DYWNRN.402
Y9959 HY INAY WY ITHIN NNPN NXY,TO2 DN DXPIN NN OY /IMNNY NINND ORI HY

(0nvwnb 531-532 £29¥0) 109NN YNINDIAN VIV

VAVYNN 29 DY NINA) MDY MOPIN D, 152 DOIPIN DIDYNN Grvn, MYNI403

IHON PIND YT NMINYN NNNN NIYOA WY HD, DIV DN PRYNI, OI0NIMINND MDINDIN

NNOVIN 5952 NN DWW DY ,NMNPNN N2W ,NINDIAN VIVYNIN Y9 DY DN DN N2 ,MAINNN
Y0 NYY NPVLIASIN NP ORI YT DY 1T YL

NN NYNRYA POWN , NNNONN T 0, jus ad bellum Sy 10303 NMNYN NN Niyw.404

(4)2 9y0 S INKRNN NN, NN, DMNINDIIAN MPONA NIDD WINOWD NNAD NTH NIRYI
s DIND DY I0VND

“All members shall refrain in their international
relations from the threat or use of force against the
territorial integrity or political independence of any
state, or in any other manner inconsistent with the
purposes of the United Nations”.

TN NI WY 179N NPPIN NIRY 1MV ,0MP 92D NNNINN A8NY ¥II1a,09181.405
SIN .PVIADIN NYRWN 72D

lain Scobbie, "Words my mother never taught me - "In defense of the
International Court” *“, 99 AJIL, 63, 69-70

12 DNN— KXY, 1D TY NPOY N2, NONYD 1D ON NN 0NN, 1

VAVNN NIRNN DY TN MIPA NI NTMY IRIW T DY TN

DT VAVYNI MPTN ONDA NMIRNN OV YIVIMINN IDINDIIN
:DTRN

“As to obligations under international humanitarian
law and in relation to non-derogable human rights
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provisions, self-defense does not preclude the
wrongfulness of conduct.”

Draft Articles on the Responsibility of States for International Wrongful Acts, art.
21, 32, UN G.A.O.R. 56" Sess., Supp. No. 10, UN Doc. A/56/10, Ch. IV.E.1
(2001), p.178.

TN NONY N, 1MIY0 NPVIADT, TPNIYN NNNN NIYOY MON»NNT, MNRNNL VY 955.406

(59 256-257 DY0 INT) DXWNN DY DNINIDIVAY NN NIDINY TWNA

1A NOYND NOD T HONDD MDNMNNN YD, DXDWNN DY 1IN DIYT MN, NYN NI1d0)2.407
NN AN PON I INOY DXDWNN DY )M TN N2 DY 1N MONMNNN NON 09N . TNSN
Y2 1MIYO

PRY, DY N2 . IMPONY )TN N1 NIV, DPININ IV DY DIPOIN DYVl 0>1wnNn.408
DXN) TN N2 PV NURIN PINNN 299 DXDWNN DY DNNPIA DY DXPIIN D IMYN

Nicaragua ) TNZIPX) P)IY2 POW 29 ,07PN PTN DX NOPWHN PTN 122 YW N NYapy

0>M20 ,(v. United States of America, Merits, Judgment, I.C.J. Reports 1986, p. 14
VN NYOY DN DXDWNN DY DNNPIY TID? PR YD ,DXIMYN

MNTY ©O02D )TN NO2 D LY HIMIY, OPN MIwn mmnon Higgins nuawn.409

L2 DY DUV NTMY MYN DYDY TYUNI . TPNISYN NNNN MYV DY HNIY DY NMDNNDN

LTIV IING ORI NINK N DIV 15700 1712 ONTNA DN NIIIWNN DTN SNLYY

NY TN, DN 020102 DIMOANNYN TNNY NININDI MY AWNOND 191D IION PV

72295 .70y DINY NI NAPNN DY MNOINRNY NI DY NPIDN NMDINDA MY NYOND

TH DONSN, DOWINY MNP DY 1MDOYD NINND NN 197, NN NIRYN DNOIWH
POV DD DY NIIVNNN NN ,DIONIY DINIIN

YL N NNV D, IRV MYV NN NYAPN MIX Higgins nuosmwn o), NNy Ny mno.410
,IYIDIY NOW DIWN ,DOURT : DINYL NWN NXRD TN ORNIN NIWIN TN NNINYN NNNN

51 yoavy mNSYN NNNN MDY NNN 009N (1T DY NI INI) DIMION-INDI DOYSNNY
TN NNPN NN NINID 1D 112 OX IDAN, DY T RN PAND INPNY 29D ,I0VND
,D2INY . TN NXNIIN N2WID NPTXIN NPND MDY 1PN PITY , TNINY NN DY NDIVID

S PT NIPNA OMOPNN NN DININ YD, NYIAPN XD NOVNVN

“While the wall does seem to have resulted in a
diminution on attacks on Israeli civilians, the
necessity and proportionality for the particular
route selected, with its attendant hardships for
Palestinians uninvolved in these attacks, has not
been explained.”

(Higgins nuswn S nnyT nnnd 35 qoyo)
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Y NIPNI DIPY MIVY TPNINYN NNNN MYL OR NYRYN ,Buergenthal voywn Sv invevs.411
DXNIN NV DY DMMMPNNA NIDN NMIND NI MIAPYI NN MIYNON NN PYIND)
,INN) DNNY ONIY ND, NIV MIOPNN YV 19PN 1Yava MYNL , YN - DIVNN

2NN NN, NPYN IN NI, ITHN NHPN DX PN ON, DI . 1PN IPY 9a¥N YNPNRY)
: 9N MAPNND NN NN

“Whether Israel’s right of self-defence is in play in
the instant case depends, in my opinion, on an
examination of the nature and scope of the deadly
terrorist attacks to which Israel proper is being
subjected from across the Green Line and the extent
to which the construction of the wall, in whole or in
part, is a necessary and proportionate response to
these attacks.”

(>VNN2 VLNVYN DY ININNND 5 PYD)

TNNYN NNNN NIINN-N 9272 IMPOND PTN N2 I 2IWN PN, NIAND , Naywd.412
MONDA NPINNN NN ORIV, TN NN NYAN NN MIPDN . OMPY Y, TN Ivpna
.NON DYNVYA MDA IDOVNON YIOIWD

TN DINSPN, DOWON DY DNPTN MIND 1IN YY YT 91N NHRPN DXdWNN NMiywh.413

,NPOPNM 29 DY NMNND NN NI NN ,NPTH NN PO DN .IAIYNHN DTN SNLY

DOYNIN DOVYNY YHRY NNLYY PYTPI NIVIND ROY NINMNND NITH DO7Y NyPn
SIMANN MIPTN DY PN

Corfu Channel (UK v. Alb.) Merits, 1949, ICJ Rep. 4, 22 (Apr. 9)

S5y NOVIN ITON NVOYND MOINKD 12, YIID NVY NON, NPTH MIIN PVDYS DOINY
N DY NNNY NNN MYV DY THANDND NMIVY IRIVY 000D 1110 1Y 17> 72295 ONIW
1 NN INPNRYOY ITO,ITON DY IMOLVINNN DY DIWIANNN ,DOUYNY NNANN NN PITNND

DNINDIAN VAVNT 29D NPINNI NNYNY

[ain Scobbie, "Words my mother never taught me - "In defense of the
International Court” , 99 AJIL, 63, 69-70

P10 N OV Inpmn — -1373) 1368 1INV an Ny MLHNN YW NPLVIADIN ONRD VIN2.414

N DY NMNNK DY KDY DXNLYA DRIV DY NNVYY DY IPXYa NOND) 1Y IWpPna
DON MIVONNA MTIV, DIPNNN ITIN NIPHN DT T2 . MNIVN MIAPNNT NININND

v Y 1o Yy 1w, Kooijmans v:wn YW Nty NN N NPINNN 1T NIPon
PNLIAN DIYYN YY NIIINNPN, MR IO DY NIDWS NN NINNIRD NIVONNIN
,MAPNNA 927D 12, NIIYD NPVIADT NYN MVONND PN, NN NI NN . IPINDIAN

.VOVN DXIVD 12 NOLYN MRSV

NDY VYNNI, PTN N2 )92 NNV, DXTTSN NIWVAY, D Yy Ty lain Scobbie’a119.415
72 5¥ InvYNN , NN NI . PNT NIPN2IVON MVINNN DY INDINND MONMNN NN



104

NPNIN NYNN NIR IRV NOR MOINN DY JMIMIOVND PPN 19N WITND KOV PTN
00 PN DD Nav ,an»a

GPYD 29D NINY NNN NIYV DY NPVIADIN TN 7272 PTN N2 OV INY AP PR ,01°05.416

9N NOININN DY PNDY, PHRNND NMDT ORIWD N NTNIY XOY I T, 10718Y 51
,1NANY 1D MYV, ODINY T DTIPI NI NN PTN N2, IR .NION MOPNN
SV MM PWINT ¥TI N2 PRY MIN ,MNNYN NNNN MIYO ORIV NTMY 1NN DN N 2D
NN NINNM MIVIMNN IDINDIAN VAVYNN DY NN, 2P — NIVPTN NY2 NN
MW G, QONI. NNNIN 2NN KXY DY 1IN NXNND I NOYW, DTRN NMIDT VAVYNI
199523,50)25970 MNINDAN VIV MYIITA TIIYD NIDIN NXNXY NN TIND MOLPIN
NPN NYN DORIND TAX N, 1PN IOV 195 ,09INY .APNTHM NPNIINN , TNSN MYOIT

DTN AN ORNN 2D OOPNN

T8N NNNY NIVIN NIYY NYINY .2

VAYNI IDMN, DT AN D) O, PTN N YNIP TNIN NN DY NOIWIN NIV vana4l7
PNIYI DAPNND NI TNXN NNN JOY, XTIV OOPNN NN, NN IDINDIIN
NN MNTIN NNV, XIN 1IND DY IMNMPNND 0NIINN DININD THX . TA52 1IN
YPYO) NITMHNY NN MDD T MPN DIVIN DY PNY NP THY NTYN ,NTNMN 7970 NN

AnyTn mnd 140

Gabcikovo- Nagymaros Project (Hungary/Slovakia), 1.C.J. Reports 1997, p. 40,
para. 51.

,INIY ORNN NNIND NI D, 1192 RINY 1IN THD DY ,¥I0W XD P10 N2 01418
NPTNND MYV NON N, MDD TN OXIY DY DIX0I0DNRN DY PND TIMN OYNNIND NN
20

VPO PTN T2 HY MAPN PRI SY LY PON oY

MNIINDIIAN VIYNN 19D SPIN PN NWYND NNVINKD IINNVNY DN NIV N Hy.419
TYTN N )ITIN NWYNN D, NN, NYITN DYNRIY, DININ 190N DIPNNY DI
179N 1390 T NPV NN DIVIN JY PNY NI DY NI TR NMIN TI2Y NIIWAND DTN

Draft Articles on the Responsibility of States for International Wrongful) n>7m)
Acts, art. 25(1)(a), 32, UN G.A.O.R. 56" Sess., Supp. No. 10, UN Doc. A/56/10,
.((Ch. IV.E.1 (2001

,TYNN NN, PYoY International Law Commission-n 7 Yy Nancvw mivi91.420
NINTY, PN DIVIR IMN NNVINY DPNON DIYINK DIDMP DN TINYN XD TSN NHNY

ND .(203-204 /nya ,0v) 1IN DN DNV IX TN NN NONX DIYNNIN HY ONYY DN N
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.IYVN DY NONIN DOD NINY NIPNION DY NNYPD NYIIT D, WNTH DTYNN N GR 1B
TIPN MNIPN DIVIN IMN DY PND 1IN DY NINI PVIDND RINY D910 NININD NI D P
NN T HY NN NPNY NN

212> MPN NNTN 1 ,¥aAPI TN NNN OV PN DX MNNNN 25 Pyod (2) Yop Pyoa.421
SIS 2NN DY INTDOD NNIN XD YR R MIYY MOYNY 19N O3l

DNOWAD DNYA DIMPNN YD, NIDIND DOIDWNN NS 1IN O, N9 9O 7 mnNIN.422
DNPINK NN HVIAD T T2 NON, TNNN NNN DY NONIN YIAPIV XN VT NDPnY
PIND T 1T NIYVA PN ORD NIRYD NNR NOYN TN N2 OIMINDAN VAVNN DY MI9ND
9325 NI AWR DTRD NPIOT LVAYNND X OTIVNMINN VAYNIN NIRNN DY 119N
PYD) PY TSI NNMIN PRYN DIINT, PNV ODIPIY IN ININ TN DY DIDINI MAvNNN

INND TN 99D NIPOY MINDIAN LIVNN NINN DD PAN D, PN (NYTH MND 140
DN PYN DDIPIWA MAYNNN NODID MK NPMIIN NPYIYI ,NPNIAN N

nnTn N

PV NMIVINNA NOVAVN NYIOND POV VITIVDD 55N DY SIPN NMOPNTNPN NN.423
,PIR-1ID 7D IND) NI NPVIPIIT MTH DY INDN VAYNI DI DIDIVINY NN
MINVYAN 7Y PAIYA ¥7)2 NPIDAT NPNTNRN NN YW OIMNNIN YN Y9NNAN NN

Y PT PO .PPND 1A Y22 N VAYN TP SV T PO TIDA TAYW A0 1NN N.424

TN ONNN NYAPAY , DYOLNN NN, NIPNAY THYY 1IN ONNN NP2 NN 9I09Y VIMN

NNRYIY PS5 NOTHN PNVIAT ONNNN DY NLIINN P N29ND IRIANA TPONN TN XY NINNN
SNING DXPNVYIIN DXAVIND NI NYIN

™M1 5V NYTH NN ,NT LIYN N2 DY INITNA NPNTNN INARD NNMONY ,NPIIIMN NND.425
DMNMPNN NPNA NN NINND DTN MONMNNN .Y NN NI NN VYN PTN

136 9>¥D IXI) NPHNINDIAN DTRD NPT NMINN X9 DY NN NIMDII DYDY DININD DY

DYPNN WON NONTHRN NN D, NYAP TR NYND 1N NIDN»NN D) (YT MINY
MoN

VYN DY INYTY ,TD .NYTN MINA NI DN DY ITHY NITINN DNYT MINA DXVNVY 1901.426

PN NN NN GR ITHN IXNN KW INPPIN NN N2 70 MRIN 1, Kooijmans

Mpony Kooijmans v:MWN NX 12910 MONTNN NN ITHD OXNNN NN, OOIN)
MNIAN TNXD NY MIDIN IOWNM ITHIN NI NN PITINY 7PN 1N DX GRY - X1, NI0N
NN NI NNMON KD RO PITYY OIN, IRIY ONIIR DY NIHDOVID NMIDT NNND ONION

:DPNTHN NN

“Proportionality - ...in my opinion the construction of the
wall should also have been put to the proportionality
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test, in particular since the concepts of military
necessity and proportionality have always been
intimately linked in international humanitarian law.
And in my view it is of decisive importance that, even if
the construction of the wall and its associated régime
could be justified as measures necessary to protect the
legitimate rights of Israeli citizens, these measures would
not pass the proportionality test. The route chosen for
the construction of the wall and the ensuing disturbing
consequences for the inhabitants of the Occupied
Palestinian Territory are manifestly disproportionate
to interests which Israel seeks to protect, as seems to be
recognized also in recent decisions of the Israeli
Supreme Court.”

(NODYN NWXYTNN ,NYTN NNND 34 Pyo)
: NTINT INYT NN MY NS oN»NHN Owada VWM 0X.427

“...In fact it would seem reasonable to conclude on
balance that the political, social, economic and
humanitarian impacts of the construction of the wall, as
substantiated by ample evidence supplied and documented
in the course of the present proceedings, is such that the
construction of the wall would constitute a violation of
international obligations under various international
instruments to which Israel is a party. Furthermore, these
impacts are so overwhelming that I am ready to accept
that no justification based on the “military exigencies”,
even if fortified by substantiated facts, could
conceivably constitute a valid basis for precluding the
wrongfulness of the act on the basis of the stringent
conditions of proportionality.”

(NODYN NWXITNN NYT NNND 24 Pyo)

,MYO2 DOINPT, ITHN OYOP ON, PYYA 27 PID 5, P8 Buergenthal vawn qn.428
:NVPNTND NYIITL DY TN

“Moreover, given the demonstrable great hardship to
which the affected Palestinian population is being
subjected in and around the enclaves created by those
segments of the wall, I seriously doubt that the wall
would here satisfy the proportionality requirement to
qualify as a legitimate measure of self-defence.”

(NN NWXYTNN NINYT NN 9 Pyo)

1T 22710 12 1Y N VAYN N2 DY DT PO, PTN N2 DY INYT NNNN 9>TaNY , NNIND.429
T PO .PNIYN MDIDIT I HWI INNN DY PPN NN NOMIY TIN,NT 1N2DA NININ2
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NN OONDIN, OOPMNNN DIDIIND IWND 2IWN YITN YINND N VIYN N1 DV
: POV NOHNN HY N TN WITN NPT

D092 DYDY DIPN I8N 1N MONDHN NN DR
N2WIN 1IN DY NPY ANNYNL MDD DO0YNMIN
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ANNON DN 798N 1212”7 NPHTNN NN 29 YY NINTN
SUny, MNPNRN ARIYEN 1N I YMN PINA NNNON
AONON NYVAN, MIVARN NN NLIPY MYSNINA

1.5992910 NYIYAN 19 DINY PRIA NMYNYUN

(N9 NWXYTNN TN P2 41 PyD)

APV N T2 VAVYN N2 DIYINY NOVIDWN NNPIAN TIDN Tayw Xin 1t 1N2n.430
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(NODYN NWXYTNN ,PTN PO 49 Pyo)

O 12NN D WNNY NIV MITPNYD, NPYHYNR-TN NIRRT INDID DY VIVN N »191.431
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MY .(>y0 103-108 , 10 0190 IXI) NO2WNN DTN PNVLYD ITIN IRNN DY N
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;YN0 DA PAIYA I3 VOYN M T DY THY .NDD PDIVIIND DY
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POWYOIND YW DONN OPPHN DY NYINYN RO . INY
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PIYINI NYAWN TN . NINM DIVTH 2IYNN 1957 NN
DO1OIIN 1020 O MYNPHRN D OAVIND 1 PN DY
D) NYP XIN N IWP (NHONNI NONI 722) DMIPYN
NNNPN DY DPNYIY NYP RN DT VP .NTIOND IT) RO

1.0 OV

(Y11 Poad 84 9yv)

Sy HVIN DV, ITHN NNV Y, NINDA THYN NMYYL TID> NN NYNR MY NP
277,792 DVMVN MITHY INT) SNTNI I DT DY INDY OYNNINRNY ,VIOWD DIDYNHN

(4)on 179, XNMW 999 FTIN I NIV TAINAD NIV 233 6821/93 Nrya YwMm DY
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(136,94 (4) v 79 PNVXIAN W 1

,OYLNN MOV T NTOIRNN GRY 1IN ,ONDNN ITHIN ORNN DM 1D, MYPN MY)I9N NON.432
INAD NTNRY 72y DMVDYIN DXAVIND DY DPNMDTL YN NINY

ONIY DTN DY NNNN — ITHN NI DY NINNIND NDONN P2 NHNRNN NNMP KD, PWNI.433

P25 - ©O2ANN HY MPTN NYIND NN TIVND NNPN YT DY, MNI0N NIPNN 190 NPNIINY

YIVIN DY DNNN NI, INIY DTN DV NNNN DIY0 1IRIV 29D 1OV, T .INIIY SYNNIND

DY NNNPN MYSNND,OWUND — DIINN DIXWNNNI DOVIN NPND OO0 PN, NMMYNINNIN
.DYININNN NNND DMNIPN PNVIA YNNI NVIPN ,PIPN IPN DY 1T

VININ OINK DIOYIN ITHY IRNND DY NN Y022 1, TI0N QR DT NORND VTN
NTOYY DOOINNY , T DY MPPIANNDN MINN NPNRID GI0NN NT NHRND ITYN 0INVIIAN
DY MIIPYN NVINNN TIDM NTIYY NOYONNN D3TANY) ITHIN ONIN DY INYap TIo13
NIINID TUN NN, NONR NIDOIA. 1OPTN IPOY2 NN ( PRV AT DY NNNPPN
NMPA 5°NNY 2RI, NINKIIN NOOONNN MIV RONY NOYON DTPY DI0IN DIDYNNY
PIWPY P NPRTNIT ANIN IN JIVINN ANINY NININ D, DIPN 5591, NIINND NIVIDY
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