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"Some perplexity respecting the rights of the courts to pronounce legislative acts
void, because contrary to the Constitution, has arisen from an imagination that the
doctrine would imply a superiority of the judiciary to the legislative power. It is urged
that the authority which can declare the acts of another void, must necessarily be
superior to the one whose acts may be declared void. As this doctrine is of great
importance in all the American constitutions, a brief discussion of the ground on
which it rests cannot be unacceptable.
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There is no position which depends on clearer principles, than that every act of a
delegated authority, contrary to the tenor of the commission under which it is
exercised, is void. No legislative act, therefore, contrary to the Constitution, can be
valid. To deny this, would be to affirm, that the deputy is greater than his principal;
that the servant is above his master; that the representatives of the people are
superior to the people themselves; that men acting by virtue of powers, may do not
only what their powers do not authorize, but what they forbid" (Hamilton, Madison &
Jay, The Federalist Papers, no. 78).
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"...It is not otherwise to be supposed, that the Constitution could intend to enable the
representatives of the people to substitute their will to that of their constituents. It is
far more rational to suppose, that the courts were designed to be an intermediate
body between the people and the legislature, in order, among other things, to keep
the latter within the limits assigned to their authority. The interpretation of the laws
is the proper and peculiar province of the courts. A constitution is, in fact, and must
be regarded by the judges, as a fundamental law. It therefore belongs to them to
ascertain its meaning, as well as the meaning of any particular act proceeding from
the legislative body. If there should happen to be an irreconcilable variance between
the two, that which has the superior obligation and validity ought, of course, to be
preferred; or, in other words, the Constitution ought to be preferred to the statute,
the intention of the people to the intention of their agents.

Nor does this conclusion by any means suppose a superiority of the judicial to the
legislative power. It only supposes that the power of the people is superior to both;
and that where the will of the legislature, declared in its statutes, stands in
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opposition to that of the people, declared in the Constitution, the judges ought to be
governed by the latter rather than the former. They ought to regulate their decisions
by the fundamental laws, rather than by those which are not fundamental”.
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directed to himself or also to other rational beings, always be regarded at the same time
as an end" (l. Kant, Groundwork of the Metaphysics of Morals (1785) (translation edition
1998), 37.)*
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"This qualification is important, for otherwise — if people should not be used at
all as means to other ends — one could not employ a worker (say, to build a
needed hospital), buy a product or service produced by another, or engage in

most other productive activity; indeed, one could not exert effort to grow food
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“Nun sage ich: der Mensch und iiberhaupt jedes verniinftige Wiesen, existirt als :m17)2 Mpn1
Zweck an sich selbst nicht bloss als Mittel zum beliebigen Gebrauche fur diesen oder jenen
Willen, sondern muss in allen seinen, sowohl auf sich selbst, als auch auf andere verniinftige
Wesen gerichteten Handlungen jederzeit zugleich als Zweck betrachtet werden.” (Immanuel
Kant, Grundlegung zur Metaphysik der Sitten, in: Werke, ed. E. Cassirer, Vol. 4, p. 286 (1922))
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even for himself (given that Kant's imperative also requires that we not use
ourselves for our own ends)"

Louis Kalpow and Steven Shavell, Fairness versus Welfare 332-335 (2006)
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Mark C. Stafford and Mark Warr, A Reconceptualization of General and ;46-45

‘N2 NY (Specific Deterrence, 30 Journal Research Crime & Delinquency 123 (1993)
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