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"...The failure to disclose evidence to the accused creates “an
exceptionally high risk of erroneous deprivation.” Without any
opportunity for confrontation, individuals subject to proceedings
that use secret evidence are forced to prove their innocence in the
face of the anonymous “slurs of unseen and unsworn informers.”
As one commentator has noted, “the risk of error is greater, maybe
even much greater, when a person is denied access to the full raw
evidence against him, leaving him incapable of testing the integrity
of that evidence by cross-examination and rebuttal.” In the words
of Justice Frankfurter, “fairness can rarely be obtained by secret,
one-sided determination of facts decisive of rights."3
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"The judge is therefore not in a position to compensate for the lack
of informed scrutiny, challenge and counter-evidence that a person
familiar with the case could bring. Such scrutiny is the whole point
of the principle that a person whose liberty is in jeopardy must
know the case to meet."*
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3. Note: Secret Evidence in the War on Terror, 118 Harv. L. Rev 1962, 1979-80 (2005)
4 Charkaoui v Minister of Citizenship and Immigration [2007] 1 SCR 350, para 64.
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"The Court further considers that the special advocate could
perform an important role in counterbalancing the lack of full
disclosure and the lack of a full, open, adversarial hearing by
testing the evidence and putting arguments on behalf of the
detainee during the closed hearings. However, the special advocate
could not perform this function in any useful way unless the
detainee was provided with sufficient information about the
allegations against him to enable him to give effective instructions
to the special advocate. While this question must be decided on a
case-by-case basis, the Court observes generally that, where the
evidence was to a large extent disclosed and the open material

Shttp://cmiskp.echr.coe.int////tkp197/viewhbkm.asp?action=open&table=F69A27FD8FB86142BF01C1
166DEA398649&key=24704&sessionld=26399324&skin=hudoc-en&attachment=true
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played the predominant role in the determination, it could not be
said that the applicant was denied an opportunity effectively to
challenge the reasonableness of the Secretary of State's belief and
suspicions about him. In other cases, even where all or most of the
underlying evidence remained undisclosed, if the allegations
contained in the open material were sufficiently specific, it should
have been possible for the applicant to provide his representatives
and the special advocate with information with which to refute
them, if such information existed, without his having to know the
detail or sources of the evidence which formed the basis of the
allegations".®
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.http://laws-lois.justice.gc.ca/eng/acts/c-46/fulltext.html : >1ypn *929an INY (1) 83.01 Pyo 8



http://www.un.org/law/cod/finterr.htm
http://www.un.org/law/cod/finterr.htm
http://laws-lois.justice.gc.ca/eng/acts/c-46/fulltext.html

MOYY NPYOVUN MIOVWND DN MINT NININKD WIAN MIDIIND POYN LIV N2
1 .R. v. Gul [2013] UKSC 64 y7y2a ,777707 nnnn H¥ > 10 Nand N1 Hind npnd
Y0 AN DY NN NITHNY TOD PRINNN 29 NMYN NN 200D Ui VOVNN
NMIND NMMONDA VYO NN NNMDY ,NYIANN YT 1990 NYT NPOY NN
NYANN DY NYTN DIPOW DY MONNONN PIYY (NMITHPHD YIDdN NPIDND 11ND) NV
NNYNA 1A% NYIAND WK NNND TAPN NWNRD DWAIT) NININ NITINN Dw»1

£ VAYNN N WINTN L (PIND 295 DD DYIHN2

"The Crown's reliance on prosecutorial discretion is intrinsically
unattractive, as it amounts to saying that the legislature, whose
primary duty is to make the law, and to do so in public, has in
effect delegated to an appointee of the executive... the decision
whether an activity should be treated as criminal for the purposes
of prosecution. Such a statutory device, unless deployed very
rarely indeed and only when there is no alternative, risks
undermining the rule of law. It involves Parliament abdicating a
significant part of its legislative function to an unelected DPP, or to
the Attorney General... Further, such a device leaves citizens
unclear as to whether or not their actions or projected actions are
liable to be treated by the prosecution authorities as effectively
innocent or criminal — in this case seriously criminal."
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L ACLU Testifies Before House On Anti-Terrorism Financing Laws, available at
http://www.aclu.org/national-security/aclu-testifies-house-anti-terrorism-financing-laws.

:5UNY INT ;IO PNIIND PN DY NN RYP K9 NIN DT N5 NY)Hon 9y 12
,Report of the Special Rapporteur on Human Rights and Terrorism, UN Doc. A/61/267, 16 August
2006 (http://daccess-dds-
ny.un.org/doc/UNDOC/GEN/N06/477/03/PDF/N0647703.pdf?OpenElement).
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Sy TPVIPY NNPXAD MIVOX NN TN DY 1THY NIV DNDM DTX MM
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Blocking Faith, Freezing Charity: Chilling Muslim Charitable Giving in the "War on Terrorism
Financing, 47, available at http://www.aclu.org/files/pdfs/humanrights/blockingfaith.pdf
JINT IV PHIND PN TY DTN IN NIV JPHIND NP DTN BY NTIONN MYAND NPNIINN NMwnwHn Sy 14
Assessing Damage, Urging Action: Report of the Eminent Jurists Panel on Terrorism, Counter-
Terrorism and Human Rights 114 (2009).
15 Joined Cases C-402/05 P and C-415/05 P, Yassin Abdullah Kadi and Al Barakaat International
Foundation v. Council of the European Union and Commission of the European Communities, decision
of September 3, 2008.
16 Report of the Special Rapporteur on Human Rights and Terrorism, 11, 13 UN Doc. A/61/267, 16
August 2006 - http://daccess-dds-
ny.un.org/doc/UNDOC/GEN/N06/477/03/PDF/N0647703.pdf?OpenElement.
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17 Blocking Faith, Freezing Charity: Chilling Muslim Charitable Giving in the "War on Terrorism
Financing, 22 (2009).
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2299 NNIANY MEONNY DORNNA
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YD) DX NON ,WPIANNN D) 0N 7177 1PTN DIPIVIND 2D yIP (2)16 PYDI ,MIND
;YTNN YN 1T NP MNIPYI WITID 72¥0 PIND NYSN DY IND DI .NINNK
DPINY N953 ,02) NPNY OINPIVIINN VTN IYW DPNN NN DNINY NI

LONXMINN

NYI9NN DY NDVPIN NVIDY NNPA ITYN .)

A5V VDY MIANYN IN THPVIDY NNPIA DY 37 DO nODD IPX PINN NYSN .57
NIYY DXTNY DNVAYN MNY ,DINN .N”X2D NPNY YHND MIVIRD TIVN ,NTIONN
Y NN PVIND DI OT-OY TPNNH L0 DY IMNDA T DTV ODIN NNV NTYNI
,(INVYAN WY IPOYN VAYNN NP2 NOWI DY NPIXYONM MXYNN YPDI) DOVIVNIN
PR OV PVIDY THYN NTYND PR — T IR ION OND SOIDY GND INYT RN PN
MINDNN P RON,MNN MVIND DAPY MDA

IMN DT ANND NIV PHIIND NIN DY NIIDNND NYINN DTN NIMDI DYPN NYION NIND .58
TON DY MDOLPAN NPVIVY NNPAA TNNN DY ITHY D2 DTN NMDT MNIX PPN

NPOYN WA INN IMDYNL DY WIS PNY DT NOIPYN SY DMWY 197700 wrnda 1o Dy Tay 2
2V MNIN DY WP DYURINT PHIND IR VIO NINKY NIN NDNY DINYIN D YaP TWND ,)oN»N VavNI
“like Joseph K. in The Trial[,] . . . [can prevail only if he can] prove that he is not a terrorist regardless
of what might be implied by the Government’s confidential information. It is difficult to imagine how
even someone innocent of all wrongdoing can meet such a burden.” Rafeedie v. INS, 880 F.2d 506, 516
(D.C. Cir. 1989).
DONPIIIND M9ITON DNYIYN Wi Poaw 290 2
Only the most extraordinary circumstances could support one-sided process. We cannot in good
conscience find that the President’s broad generalization regarding a distant foreign policy concern and
a related national security threat suffices to support a process that is inherently unfair because of the
enormous risk of error and the substantial personal interests involved. American-Arab Anti-
Discrimination Comm. v. Reno (ADC), 70 F.3d 1045, 1070-71 (9th Cir. 1995).
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"...proposals that would ensure full compliance with international
human rights law, in particular the introduction of a genuinely
independent judicial or quasi-judicial complaint mechanism, a
clear list and de-listing process, and strict time limits for listing
decisions."?®

NNN PNPRN TINND NIV DY MTHNNNN IDIN IR P2 ,Amnesty X 0y .59
792 NI NN DY YH/MY L0V OOPY MTIONN PN YY Dvp NP
,MIYOI [ INIDINY NONRD NN NN NPOPN MTIONN NN DY VIV NNPrad

27 99902 DX2NWNO

2N D22 THY 0 NIN DY NTION INNND NDVPIN 1NN HY NNPP MDWN Y .60
28; DTN MDY DY NTIONN MMNNY WIW MOYWNA PO YINNNI

"Thus, the decision to include an organisation on a blacklist must
be subject to full remedial proceedings: the organisation must be
able to challenge the designation of it as a “terrorist organisation”,
and the factual basis for that designation, in effective and fair
proceedings (preferably a court). The dictum of the ECtHR in
respect of Art. 6... that “a determination on questions of both fact
and law cannot be displaced by the ipse dixit of the executive”,
also applies to remedies under Art. 13. Finally, the review body
must be able to grant “appropriate relief”: its rulings should be
binding on the State (subject to relevant appeal proceedings). A
merely advisory body cannot provide an "effective remedy"...
Specifically, the courts must be regular courts, and the judges

24 \Written Statement of Michael German, Policy Counsel American Civil Liberties Union Washington
Legislative Office On “Anti-Money Laundering: Blocking Terrorist Financing and its Impact on
Lawful Charities” Before the Subcommittee on Oversight and Investigations House Committee on
Financial Services May 26, 2010 (available at

http://www.aclu.org/files/assets/House_Committee on_Financial Services_Subcommittee Testimony.
pdf.

25 Blocking Faith, Freezing Charity: Chilling Muslim Charitable Giving in the "War on Terrorism
Financing, 22 (2009).

% Assessing Damage, Urging Action: Report of the Eminent Jurists Panel on Terrorism, Counter-
Terrorism and Human Rights 121 (2009).

27 Human Rights Dissolving at the Borders? Counter-Terrorism and Criminal Law in the EU (2005)
(available at http://www.amnesty.org/en/library/asset/IOR61/013/2005/en/b280c0de-d4e3-11dd-8a23-
d58a49c0d652/ior610132005en.pdf).

28 Bill Bowring, The Human Rights Implication of International Listing Mechanisms for 'Terrorist'
Organizations 93 (2007) available at http://www.icj.org/IMG/OSCE-ODIHRReport07.pdf
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regular, independent and impartial judges; and the procedure
must ensure “equality of arms” to the parties."»
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as well the factual basis and reasonableness of the designation of a
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security or terrorist matters, States can not fully “hide” the
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of national security or the need to protect sources or intelligence.
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4 Shiri Krebs, Lifting the Veil of Secrecy: Judicial Review of Administrative Detentions in the Israeli
Supreme Court 45 Vanderbilt Journal of Transnational Law 639 (2012) -
http://www.vanderbilt.edu/jotl/manage/wp-content/uploads/Krebs-camera-ready.pdf

1IN 46
"Jelena Pejic, "Procedural principles and safeguards for internment/administrative detention in armed
conflict and other situations of violence" International Revew of the Red Cross (June 2005) 375, 379.
http://www.icrc.org/Web/eng/siteeng0.nsf/htmlall/review-858- : 2 11 Poyo yn”
.p375/$File/irrc_858 Pejic.pdf
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DNPTN NNONA ,OINN DY DTRD NMIT NTY NNPDN AR NI NNI NY IWPNa.123
.2003-) 1998 ©OWUNN NPPTNI NPNINR NPMIDT 1272 MINND I DY INIY MNMT2
292,17 WPNA NTYNN NWATN 1998 Miva

"The Committee remains concerned that despite the reduction in
the number of persons held in administrative detention on security
grounds, persons may still be held for long and apparently
indefinite periods of time in custody without trial.... The
Committee takes due note that Israel has derogated from article 9
of the Covenant. The Committee stresses, however, that a State
party may not depart from the requirement of effective judicial
review of detention. The Committee recommends that the
application of detention be brought within the strict requirements
of the Covenant and that effective judicial review be made
mandatory."

: YT NN 2003 MHv3

"... As to measures derogating from article 9 itself, the Committee
is concerned about the frequent use of various forms of
administrative detention, particularly for Palestinians from the
Occupied Territories, entailing restrictions on access to counsel
and to the disclose of full reasons of the detention. These features
limit the effectiveness of judicial review, thus endangering the
protection against torture and other inhuman treatment
prohibited under article 7 and derogating from article 9 more
extensively than what in the Committee’s view is permissible
pursuant to article 4. In this regard, the Committee refers to its
earlier concluding observations on Israel and to its general
comment No. 29.

The State party should complete as soon as possible the review
initiated by the Ministry of Justice of legislation governing states
of emergency. In this regard, and pending the adoption of
appropriate legislation, the State party should review the
modalities governing the renewal of the state of emergency and
specify the provisions of the Covenant it seeks to derogate from, to
the extent strictly required by the exigencies of the situation (art.
4)."
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“States parties may in no circumstances invoke article 4 of the
Covenant as justification for acting in violation of humanitarian
law or peremptory norms of international law, for instance by
taking hostages, by imposing collective punishments, through
arbitrary deprivations of liberty or by deviating from
fundamental principles of fair trial..." (section 11).

DIV PNY 1998 219X OTND NMOT NTYND NWIANY NM1TA ONIY NPT D).124

NOW 91PN I¥YNI VIPIY I 1D APV KY  NPITH) NPNIIN NPT 1272 MHBKD
NI PDYVNN AN 5D ,NIPN NMYL ;4 PYD 29 DY MINKIND NYUNON 1Y) NN
: TV IUPNA NNPITH NN PITIN TUN

"[T]he policy of the State of Israel has been that its use of
administrative detention, when efficient criminal prosecution or
other measures are not possible, is consistent with its obligations
under article 4 of the Covenant, in light of the availability of
substantive judicial review available under the restraining
provisions of section 4 (c) of the Emergency Powers (Detentions)
Law and section 12 of Basic Law: Human Dignity and Liberty."
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"[F]or a judge to hold that a hearing in which the party affected has
had no opportunity to answer is a fair hearing negates the judicial
function which is crucial to the controlled order system... The
consequences of a successful terrorist attack are likely to be so
appalling that there is an understandable wish to support the
system that keeps those who are considered to be most dangerous
out of circulation for as long as possible. But the slow creep of
complacency must be resisted. If the rule of law is to mean
anything, it is in cases such as these that the court must stand
by principle. It must insist that the person affected be told
what is alleged against him."

DX ,AN1N H9Y YPHN NP2 I8YN DPNNN NDN MDY DN 1IN YN ON DMAT.129
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.Terrorism Prevention and Investigation Measures)

4Thttp://cmiskp.echr.coe.int////tkp197/viewhbkm.asp?action=open&table=F69A27FD8FB86142BF01C
1166DEA398649&key=24704&sessionld=26399324&skin=hudoc-en&attachment=true
8 http://www.statewatch.org/news/2009/jun/uk-hol-control-orders-judgment.pdf
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