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"Ellickson's proposal is based, he says, on an
understanding that "demands on public spaces are
highly diverse' and that "[a] constitutional doctrine
that compels a monolithic law of public spaces is as
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silly as one that would compel a monolithic speed limit
for all streets. ** The suggestion is that Green Zones
might  be  governed by the aforementioned
Complementarity Thesis and would be available for
the uses  extolled by Robert Teir and  other
communitarians. @ The liberty and the needs of the
propertyless would be served by the provision of Red
Zones, to which they could have resort, presumably
out of sight of more sensitive or more prosperous
citizens, who would not expect to be confronted with
these activities outside the private confines of a home.
Would this be sufficient to satisfy the concerns raised
in this Article?™ In a literal scase, the answer is yes.
Like the provision of public shelters or public
lavatorics, the provision of Red-Zone public spaces
breaks up the accumulative logic of prohibition that 1
have described. There might be other objections to
Ellickson's proposal based on justice in the allocation
of public spaces, or abjections that the provision of
Red Zones, along the lines envisaged by Ellickson, is
not enough to ameliorate the injustice of the allocation
of property generally. * But in principle Ellickson's
proposal answers the immediate concern™,
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"The right to provide oneself with rudimentary
shelter on a temporary basis in areas where...
people can, and must, sleep. This is... a right to
be free of a state-imposed prohibition on the
activity of creating or utilizing shelter, a
prohibition which... impose significant and
potentially severe health risks on one of the City's
most vulnerable and marginalized populations"
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"The right asserted by the respondents and
recognized by the trial judge is the right to
provide oneself with rudimentary shelter on a
temporary basis in areas where the City
acknowledges that people can, and must, sleep.
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This is not a property right, but a right to be free

of a state-imposed prohibition on the activity of
creating or utilizing shelter, a prohibition which
was found to impose significant and potentially
severe health risks on one of the City’s most

vulnerable and marginalized populations.”
(P03 PR M TRN)
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