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"The September 11 attacks were perpetrated by 19
Arab Muslim hijackers who counted themselves
members in good standing of al Qaeda, an Islamic
fundamentalist group. Al Qaeda was headed by another
Arab Muslim — Osama bin Laden — and composed in
large part of his Arab Muslim disciples. It should come
as no surprise that a legitimate policy directing law
enforcement to arrest and detain individuals because of
their suspected link to the attacks would produce a

disparate, incidental impact on Arab Muslims."
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"Racial Profiling And Terrorism" 46 ,S.J Ellmann '91179 Y¥ y10KXn2 5902 WX
991> \New York Law Review (2003), 675

[...] few people have ever doubted that ordinary law
enforcement — the day-to-day efforts by the police to
prevent murders, rapes and other normal perils of our
lives from taking place — represent a ''compelling
governmental interest." But the scrutiny strict formula
appears to be a balancing formula, and if we take this
seriously then we should surely say that preventing
terrorism  presents an  especially  compelling
governmental interest. The reasons for saying this don't
need much elaboration, here, half a mile from what was
the site of the World Trade Center. Terrorism is a
danger to huge numbers of people, and perhaps to the
nation itself, in a way that each individual crime of

violence can hardly ever be."

E. Baker "Flying while arab — racial profiling and air travel security" 67 : 03 W3
Journal Of Law And Commerce (2002) 1375, 1384, 1385-1386.
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"If we adopt this proposal because now some people carry
an undue burden of the costs of security by virtue of their
race, then this point will still hold true once the new
proposal is implemented. Fot it would mean searching
people whose race is a rather good indicator of innocence.
Apart from raising fairness concerns of its own, such
measures might also lead to their own sort of resentment.
Consider how the two proposals would withstand the
publicity test. Suppose (a) we announced that special search
procedures applied to members of certain racial groups
because of the predictive value that their race has for
certain crimes. And suppose (b) we announce that
universally strict search procedures applied to everybody so
that no single group would have to be isolated due to the
predictive role their race has for certain crimes. At the very
least, it is far from obvious that (b) would pass such a

(Kantian) publicity test better than (a)."
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U.S Department Of Justice, Civil Rights Division, Guidance :3) mn»pn
Regarding The Use Of RaceBy Federal Law Enforcement Ageencies (200)).
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"Terrorism And Profiling: Shifting The : 99802 ,7IN P2 79T 9179 5W 17179
,Focus From Criteria To Effects”", 29 Cardozo Law Review (2007), 1, 7-8
SYIPOTD

"My argument in this regard is that profiling was
attacked also because it was used in the context of
decisions with long-lasting effects on people's lives — for

the purpose of completely denying people an entrance to

a country or for detaining them (in the Korematsu

example). Therfore, rather than focusing only on the
question of the criteria used for profiling, it would be
better also to ensure that profiling is used only with
regard to enforcement decisions that do not have long-
lasting effects on the lives of innocent people. From this
perspective, it should be easier to accept the use of

profiling for short-time searches and much harder, if

not impossible, to justify a complete denial of the
possibility to immigrate based on the applicant's group
affiliation. In a similar manner, there should be a
distinction between the use of profiling as the basis for
applying a more detailed visa process (which may be
acceptable) and the use of profiling for the purpose of
completely denying a visa without any individual

evaluation process.

I propose a view similar to the one expressed by the
minority Justices of the Israeli Supreme Court:
profiling should be opposed mainly when it is used in a

way that has long-lasting impacts on the lives of
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innocent people. According to this view, an amendment
to the Israeli citizenship law should have been upheld
even if it included additional burdens at Palestinians, if
these burdens were limited to inspections and conditions
(rather than encompassing a complete ban on the
possibility for Palestinians to enter Israel, which would
have enormous long-lasting effects on the lives of

innocent people). In short, the practice of profiling

should be subjected to a proportionality review that

takes into account also the relative costs of the profiling

practice and not_only its legitimate causes and its

abstention from racist considerations."

(90N MWYTNN)

ANTIV AYAST MXINY 293 DRTHY YPNND DY DXWNRN 1D ,NT IWPNI PN
AW DAINA 2110 NYTA TN VOVNN NN IT-DY NJAPNNY 29D) 2 DYoT VIVIN]
TN WMY 5Y NONTY NWINT VIWNN NYT DIW? D) 23 NN NRTHY ,20V2 NNND

ST A0 PPN NIN UMY PITAN NPIYL O MPONT N0

S. R. Gross and Livingston 'Racial Profiling Under Attack” :0x Nt p2y2 %9
102 Columbia Law Review (2002) 1413, 1437:

"The September 11 attacks and the threat of future
terrorism clearly require an intensive investigation.
Given the extremity of the threat and identity of the
known terrorists, the government is justified in focusing
that investigation on Middle Eastern men despite the
fact that the public decision to do so has caused
understandable pain and anxiety for many Arab
Americans. But that should be only the beginning of our
inquiry. In the end, what the Department of Justice
does to those it seeks to interview, for what reasons and
on what basis, are more important than the fact that
they may have been initially selected for interviews in

part because of their ethnicity or national origin. The
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same logic applies to other facets of the government
response to the September 11 attacks that we have not
discussed, including the detention in the immediate
wake of the terror attacks of several hundred or more

foreigners for visa violations."
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S V. Martinez-Fuerte, 428 U.S 543 ) nvnpinn moma Town wimw N
Whren v. United : 03 w1 (1976); U.S V. Brignoni-Ponce 422 U.S 873 (1975))

MR RPION VIYD SN2 VNN PIPY IMN DY States, 517 U.S 806 (1996).
XD DY PTIPDI D) YOV GN) D0 0MPHI  NPAYTHY NPIIT AN M)
DINNI OIMYN DOVVIXD IMN PTN-POI M PAN (NNY DY) DIPWNN N
NI TR Y NON,27MIN DY IPhYR 0avnn ma Y pT-pos NPN IDOYNN

:IVND INTY 1N02 27NN 209WNN 28NN MNNY .DMIYIYY 019790 LIVWHA
Bernard E. Bernard "Rethinking Racial Profiling ", 71 U. CH. L. REV
(2004), 58; Liav Orgad, Theodore Ruthizer "Race, religion and nationality in
immigration selection: 120 years after the chinese exclusion case", 26

Constitutional Commentary 237, 250-251 (2010).
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YMIND ; Gillan v. Commissioner of Police for the Metropolis (2006) UKHL 12

INVIN MM AR NHON N, Terrorism Act 2000 -0 PN AN ANTI NAPH
NIVNRT PVIPNP TYN DI Y KO DWIN 29991 V1N TV, MDMon Mo
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DOYON SY NPT DINYNT VNON YTON YNPN ,PIN IMING 7 7792 NN MONoY
MMPTAND NNONI DAY MYV Y7 5Y SOIPNP TYN DID HY NI N9IYNN 19ma
NIOND NIAND MY 2D VIDN AW IVIIN NONDNN Ay ;M NUMA
DOVNVUNN PN YDNMNN 00N MINN K¥IND DWINI MITPHRNN TN ,MVPS0
SV DMINKY OMNN DIMANNDL YIDY SY IHNTY PIN-P09a (NYnn TN IVLY)

S0 MW D120 TN PIT2AN MY NHDNI V9N

2Y DDINNA ,PINAY NMDNDI WIOW D NP, MY PIYA INTAY I VPO TN
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"It is one thing to accept that a person's ethnic origin is
part (and sometimes a highly material part) of his
profile; quite another (and plainly unacceptable) to
profile someone solely by reference to his ethnicity. In
deciding whether or not to exercise stop and search
powers police officers must obviously have regard to

other factors too.

Of course it is important, indeed imperative, not to
imperil good community relations, not to exacerbate a
minority's feelings of alienation and victimisation, so
that the use of these supposed preventative powers
could tend actually to promote rather than counter the
present terrorist threat. I repeat, therefore, as Lord
Carlile has consistently done in his annual reports, that

these stop and search powers ought to be used only
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sparingly. But I cannot accept that, thus used, they can
be impugned either as arbitrary or as "inherently and
systematically discriminatory" (Lord Steyn's
characterisation of the Prague operatuon) simply
because they are used selectively to target those
regarded by the police as most likely to be carrying
terrorist connected articles, even if this leads, as usually
it will, to the deployment of this power against a higher
proportion of people from one ethnic group than

another. 1 conclude rather that not merely is such

selective use of the power legitimate: it is its only

legitimate use. To stop and search those regarded as

presenting no conceivable threat whatever (particulary

when that leaves officers unable to stop those about

whom they feel an instinctive unease) would itself

constitute an abuse of the power. Then indeed would the

power be being exercised arbitrarily."
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