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SECRETARY OF STATE JUMAA GATTEH AL SKEINI and others v. THE
FOR DEFENCE.
2149797 NADID YDIDMY N NANNY 9NN PTN POO

NIND 3-) 2 DXYD MNNN PAD ,NINITN NIONN DY LIVYNN M TN DY PT PUI.126
SV NIPNA NMNI NPPN NIMYD TPONIITIING NN MDOPN DTN MMITD NINPNN
LDYNIIN DD DPavNn DN IN OMNY ,07N JTAIN

(319 NPO9 INT) DMINK LOYN XN DY HYY NHNIP NPPDO DY THNON LAVYNPN Nd2.127
219N DXYDN NN ,NPPNN NN DX VP

“An authoritative summary of the requirements of the procedural
obligation can thus be found in Amin and in particular in the ten
propositions set out in the speech of Lord Bingham of Cornhill at
para 20:
“... The cases clearly establish a number of important
propositions:
(1) It is established by McCann, para 161, Yasa v Turkey
(1998) 28 EHRR 408, para 98, Salman, para 104 and Jordan,
para 105 that (as it was put in McCann): “The obligation to
protect the right to life [under article 2(1)], read in
conjunction with the State’s general duty under article 1 of
the Convention to ‘secure to everyone within their
jurisdiction the rights and freedoms defined in [the]
Convention’, requires that there should be some form of
effective official investigation when individuals have been
killed as a result of the use of force by, inter alios, agents of
the state.”
(2) Where agents of the state have used lethal force against an
individual the facts relating to the killing and its motivation
are likely to be largely, if not wholly, within the knowledge
of the state, and it is essential both for the relatives and for
public confidence in the administration of justice and in the
state’s adherence to the principles of the rule of law that a
killing by the state be subject to some form of open and
objective oversight: para 192 of the opinion of the
Commission in McCann, set out at pp139-140.
(3) As it was put in Salman, para 99:
“Persons in custody are in a vulnerable position and the
authorities are under a duty to protect them. Consequently,
where an individual is taken into police custody in good
health and is found to be injured on release, it is incumbent
on the State to provide a plausible explanation of how those
injuries were caused [footnote omitted]. The obligation on the
authorities to account for the treatment of an individual in
custody is particularly stringent where that individual dies.”
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Where the facts are largely or wholly within the knowledge
of the state authorities there is an onus on the state to provide
a satisfactory and convincing explanation of how the death or
injury occurred: Salman, para 100; Jordan, para 103.

(4) The objective to ensure that there is some form of
effective official investigation when individuals have been
killed as a result of the use of force is not confined to cases
where it is apparent that the killing was caused by an agent of
the state: Salman, para 105.

(5) The essential purpose of the investigation was defined by
the Court in Jordan, para 105:

“to secure the effective implementation of the domestic laws
which protect the right to life and, in those cases involving
State agents or bodies, to ensure their accountability for
deaths occurring under their responsibility. What form of
investigation will achieve those purposes may vary in
different circumstances. However, whatever mode is
employed, the authorities must act of their own motion, once
the matter has come to their attention. They cannot leave it to
the initiative of the next of kin either to lodge a formal
complaint or to take responsibility for the conduct of any
investigative procedures.”

(6) The investigation must be effective in the sense that
(Jordan, para 107)

“it is capable of leading to a determination of whether the
force used in such circumstances was or was not justified in
the circumstances... and to the identification and punishment
of those responsible... This is not an obligation of result, but
of means.”

(7) For an investigation into alleged unlawful killing by state
agents to be effective, it may generally be regarded as
necessary (Jordan, para 106)

“for the persons responsible for and carrying out the
investigation to be independent from those implicated in the
events... This means not only a lack of hierarchical or
institutional connection but also a practical independence.”
(8) While public scrutiny of police investigations cannot be
regarded as an automatic requirement under article 2 (Jordan,
para 121), there must (Jordan, para 109) “be a sufficient
element of public scrutiny of the investigation or its results to
secure accountability in practice as well as in theory. The
degree of public scrutiny required may well vary from case to
case.”

(9) “ In all cases”™, as the Court stipulated in Jordan, para 109:
“the next-of-kin of the victim must be involved in the
procedure to the extent necessary to safeguard his or her
legitimate interests.”

(10) The Court has not required that any particular procedure
be adopted to examine the circumstances of a killing by state
agents, nor is it necessary that there be a single unified
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procedure: Jordan, para 143. But it is “indispensible” (Jordan,
para 144) that there be proper procedures for ensuring the
accountability of agents of the state so as to maintain public
confidence and allay the legitimate concerns that arise from

the use of lethal force.” ”
.(W\PDJ ARRA mMYYTNN)

TN POAY 321 NP9 0V

DY ,MINNI DMININRN DXDYON MYOIT DY MYN NPPNY 1IN DY D ,¥ap LIYNN N*1.128
ANPN OIPY NDIN NNPAIAY IMNS TORNDNY L TTHON L TNYY NPNY DPPNN
: TPDLPONY

“It follows that for an investigation into a death occurring
allegedly at the hands of state agents to comply with the
requirements of the procedural obligation, it must be official, ie
initiated by the state; timely, ie in both initiation and completion;
independent, ie both formally and practically, from those
implicated in the events; open, ie to a sufficient element of public
scrutiny as well as to the involvement of the next-of-kin; and
effective, ie capable of achieving objective accountability of the
state agents and thus of leading, as appropriate, to conclusions
about all the circumstances, including the background issues,
leading to the death, as well as about responsibility for it, and the
identification and punishment of those responsible. ”

TN PO 322 NPO9

NN DX DNNXD Y1 7119 ,NIYON NN NNYTN VAVNN N NPPD DY 1IN VIVYNN N42.129
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“the Court has consistently rejected the idea that there is any
displacement of the investigative duty by reason of the
security situation: see Kaya at para 91, Guleg at para 81, Ergi at
para 85, and O zkan at para 319, where, most recently, the Court
said this:

“It is mindful, as indicated in various previous judgments
concerning Turkey, of the fact that loss of life is a tragic and
frequent occurrence in the security situation in south-east
Turkey... However, neither the prevalence of violent armed
clashes nor the high incidence of fatalities can displace the
obligation under Article 2 to ensure that an effective,
independent investigation is conducted into the deaths
arising out of the clashes involving the security forces, the
more so in cases such as the present where the circumstances

are in many respects unclear. ””
(MNP NN NIYYTIN)
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: Y)Y LAVYNN M PO, MY HY

“We would not discount these difficulties, which cumulatively
must have amounted to grave impediments for anyone concerned
to conduct investigations as they might have liked to have carried
them out. However, irrespective of Mr Singh’s submission, in
reliance on the Turkish cases, that security problems provide
no excuse for a failure in the article 2 investigative duty, we
would conclude that, on the hypothesis stated, the investigations
would still not pass muster. They were not independent; they
were onesided; and the commanders concerned were not trying
to do their best according to the dictates of article 2”.
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“fundamental human rights, as accepted in international law and
laid down in international instruments, continue to apply fully in
situations of armed conflict”.
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C. Greenwood, “Customary Law Status of the Protocols”, in: Humanitarian

Law of Armed Conflicts: Challenges Ahead, (Delissen & Tanja Ed., 1991) 93,
p. 108.
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“Thus for purposes of the law on the conduct of hostilities, there
is no gap. Either a person is a combatant or a civilian. Given that
unlawful combatants by definition do not fulfill the criteria of
either Article 4 (A) (1), (2), (3) and (6) of GC III or Article 43 of
PI, this means that they are civilians”.
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s

Kunt Dormann, “The Legal Situation of ‘Unlawful / Unprivileged Combatants
849 Int. rev. of the Red Cross 45 (2003) p. 72.
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mavn) Mmvo o) ,war crime of willful killing nnymovw ;Y npna 8(2)(a)(i)
1112V MTID OPPY PP9DN WA TYDY

“The term ‘willful’ encompasses reckless acts”.

Knut Dormann, Elements of War Crimes under the Rome Statute of the

International Criminal Court, ICRC 2003, p. 42.

“It may be concluded from the cases rendered by the ad hoc
tribunals that the notion ‘wilful’ includes ‘intent’ and
‘recklessness’, but excludes ordinary negligence. This view is
supported by various decisions emerging from post-second world
war trials in which it was stated in general terms that willful
neglect, if it amounts to recklessness, i.e. gross criminal or
wicked negligence, or gross and criminal disregard of his/her
duties, is sufficient for the mens rea. This view is also found in
the ICRC commentary on Art. 85(3) AP I and was explicitly
underlined by the ICTY in the above-mentioned Delalic case.

In the cases of Willful Killing committed by fault of omission,
if death is the foreseeable consequence of such omission,
intent can be inferred.”

.(MPN2 PN MWITIN) .43 1yl , 0V

™ ON NPR nyw L8(2)(b)(1) yoa MNNN ,NPIAYN DDA TNNY D).163

252 NVIPIN X DXY ,NPINDA PON PV ROY DPHNID DINIIN IN TPNIIN POIVIIN

MTIDY DYPY NPXADN ,DONITND NI NYNN TNXY DMIWIRD MPNTN OYSNN
:1P2AYN

“This offence is not limited to attacks against individual
civilians. It essentially encompasses attacks that are not directed
against a specific military objective or combatants or attacks
employing indiscriminate weapons or attacks effectuated without
taking necessary precautions to spare the civilian population or
individual civilians, especially failing to seek precise information
on the objects or persons to be attacked. The required mens rea
may be inferred from the fact that the necessary precautions
(in the sense of Art. 57 AP 1, e.g. the use of available
intelligence to identify the target) were not taken before and
during an attack. This would apply to all the war crimes relating
to an unlawful attack against persons or objects protected against

such attacks discussed later on.” P. 131-132.
.(ﬁ\PDD PN NVXTNN)
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“According to the ICRC Commentary on the grave breach as
defined in Art. 85(3)(a) AP I, another element - not explicitly
mentioned - is a constituent of the offence:

All precautions must be taken with a view to sparing
civilians, both in planning and in carrying out an attack.

This requirement seems to be well founded.”

P. 138.

The notion of ‘willfully’ is defined in the commentary as
follows:

[T]he accused must have acted consciously and with intent,
i.e., with his mind on the act and its consequences, and willing
them (‘crimimal intent” or ‘malice aforethought’); this
encompasses the concepts of ‘wrongful intent’ or
‘recklessness’, viz., the attitude of an agent who, without being
certain of a particular result, accepts the possibility of it
happening; on the other hand, ordinary negligence or lack of
foresight is not covered, i.e., when a man acts without having
his mind on the act or its consequences (although failing to
take the necessary precautions, particularly failing to seek
precise information, constitutes culpable negligence punishable
at least by disciplinary sanctions).” P. 147

,8(2)(b)(1v) 9yoa PPN NIV NN ,NNNYN YWAd Mavmn ,mMayn NNN.164

LDNIIN NN NP0 XY NYNAD DN NN D NI NOPNN WINIAD NONMNNN

T 31 179N PN D DIDM ,092 .0XNIIN NIPNTN NYNIN MIVAND 1IN N PYO
:INON T DY NN PITNND

“The fact that this crime admits the possibility of lawful
incidental injury and collateral damage does not in any way
justify any violation of the law applicable in armed conflict.
It does not address justifications for war or other rules
related to jus ad bellum.”

.161 mya oY

990y MNANN YYD ,000ON MYH  DNRNNA PN NN NIPNNY  >T1I.165

TINON NPNY NIPNNN DY, MNNINRN PYON 29 DY NIYD AWNIN RO ,NPONIPNNNIN

DYPINRNNM NIVNY DPINIPENNIY DIYNNNI VIDOY TIN NPNIY MIVND 199D
2PN TN DY

In order to comply with the conditions, the attack must be
directed against a military objective with means which are not
disproportionate in relation to the objective, but are suited to
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destroying only that objective, and the effects of the attacks must
be limited in the way required by the protocol; moreover, even
after those conditions are fulfilled, the incidental civilian losses
and damages must not be excessive.

.163mya1 ov

TIODD DN, TINND DY MMNND ,MDTHN PA POV MIYTN PPN MINY 0D [ PNN.166
YN DY NON NN YD ,090 DY DIPN N NIAY DY NNYP TNND WINTH VAN
: TNN DHYNNY AN TN NDWAY MDDD Y 1IN M TN 319

"However, there seemed to be agreement between States that this
foot-note should not lead to the result of exonerating a reckless
perpetrator who knows perfectly well the anticipated military
advantage and the expected incidental damage or injury, but
gives no thought to evaluating the possible excessiveness of the
incidental injury or damage.

YMNINDIIAN PTN NP2 DY NINN NTYNN Y NMIRY VOPLIVY 36 NIYND NNON)
(Na — OD9aN
.165 'mya , oV
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n

. it may happen that single attacks on military objectives
causing incidental damage to civilians, although they may raise
doubts as to their lawfulness, nevertheless do not appear on their
face to fall foul per se of the loose prescriptions of Articles 57
and 58 (or of the corresponding customary rules). However, in
case of repeated attacks, all or most of them falling within the
grey area between undisputable legality and unlawfulness, it
might be warranted to conclude that the cumulative effect of such
acts entails that they may not be in keeping with international
law. Indeed, this pattern of military conduct may turn out to
jeopardise excessively the lives and assets of civilians, contrary
to the demands of humanity.”

(MpPna nwITNN) 169 ya ov
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“one might conclude from this finding that the crime is identical
in international and non-international armed conflicts and
therefore its constituent elements are the same for both
situations.”

p. 441

Ay by 09N ,8(2)(b)(1) 1772y 2200 MMNNN NIPONN ,TID
.445 Dy , 0V NN

DOYN TIDNNIPNIYY NI NPIND 30 PYD ,20WN0N Y WOID T 1PN 9nInD.170
PIND MINNN NONND PPaDNN WA TIDYD MY’ PONON

N2W N YN OVN TIDNY M MY NNN PTN N2 NPIN 2D ,NTWY WP N9D.171

DINSNNN DD GUND) 1D NPPN NNNA XY JUND 2D P80 NN 1) ,7IND 1D

TION 2D NNPON DOIAD 1N KDY YYD HYNINN PPNNNY Y OXTNIDY DONTIVN

- TR YN TN D271 T 2D ,2IWND NIV WNN DN DD YNIY M) DY HWaIN

IUN YSIN PPNN OMPO YW TIND DY HOWI) TIDY DOPNI XY 2D MINY ¥ ) INVOYD

DY N0 ;HXINN HOYNAN DY SVHN MDA NYNAD DDON NN PIDN ION YYD

9272 MPON-KI-NMPON OO DY NN NPPN OMPY DOXRN VIONND MVIOPIN
MO DY NATYN IR NPV

09N DXNIN XIN YW NIPNI - PLIPNY TION NPND NNIN OMATNH ITO , 720N Do1.172
PP NN PN DWON NN NPIDNN NN D NPPN .NISH NPPNI NN W YWan
Y1) DINNNNN MY HDD2Y,NPPNN IRINN DY DDINNA ,NDAY OWO) TID? DY ITYN IN
DY»N YN DIPN ¥ DX VNN MYLIOPIAN DY IINN SYNIN DY SV TN
72Y NI P PTY

TOPNTIYN ONYNN NX NNIND 1N RO DY NNNNY NOPN NPPN DPPNNY Han.173
29YNNY VIVYNN A DY NONX PYN DMIPN OW) TID DY 1TV X NYP DIDNIY
V9) TIDY DY NP DIVVN IN R¥NHNY ,THPNTIY NOPNVYN DAY DWNN NN 2PN

37



PY0NY 1N NINNY NNTIY NNVN NYITH OV AN NI MY
003 DY ,09UNN YN DY INDIN[L..] LNITYIN IN ANPP 93T NN
[...] 599NN NINTAIYN MHAYND NX MSYY YD NN ,MPHN
NYPD OT-DY NYApIY 290 [ TPINTIVN INVNN 0D DY IN PN
LIYNYNN DINN2 MPONY WIND 1D NIVARND NPNX ,NDVNND SOIVNN
YVAVNT NYPN NVINN DX PNAY VIYNT NIAD NIVAND NN NN
MYYN NNONA NN ONN PR ONYHRYND NVDNL NHWYNNY
NRNNN ,NOWNND SVAVNN XYV NYT-2I1PPWA MIAIWYNND MOIPNN
YVIVNN XYV IT-DY DOVUTINGD YYD NPPND MPNYN XY POV

ITOVNNY

.806-807 ,749 (2)NN T ,W7APN /) ROND 7074/93 X2

023111 029M19%Y 79NN BYIYA DIINN NMINAY HY MPIVPID

1925015993 17ON) MM

MMIND-1AN D091 PTN N2 NYAINN NVONND INYTIND 93 NPDIHT ONMNN YNN.174

,TYN OV PMINONN D02 DY .PASONY DY 12YYH NPPDI9YA 17OR) NINKAN PIYI

mMMD SY 199 NPPNI MNY PR D ,¥aAP) ,0»VIMNMDIN DOVNN YD NN NNV

N2 ,0YIVPN TNYIPY INYTIN MO DWNN .PTN NPT DNTIYN TNND 17ON)

N7YTY NN 7PN DX DWNRN NVIY 711 210 DIIN NPT IV MNMYD NYTIN NN

TNINN 192 NYIRI NN LD NWIY 7PN ID .IINNIYD NYTIND 1292 PONDN NY 1MINY
L0AWNN N2 2392 PXNY NN KINY ITH NNV

SINT ININD-)AN DODN PTN N2 NYIN DY XONND NYTH

http://beqiraj.com/kosova/de/allied force/final report/index.asp#Work Program

NPPNA MNY XOW NODNNM NXDNNN DAPN) 1N MXOIN ,N7YITI VY THDNY »95.175
MOLYYPIdN MOLONN MYAPHN N2 ,MDOIN 1D TYOINI NNV 1T NIPNA Y
JPNIAND

DMIX DY ND1D5 N2 NDDIN ,NIPNIAND MOLIOPION NN NN ,TONTIYN HINYNN.176
NPINKI NXYD OMVY POONY G0 INMINX T DY XAND DYIIWIN ,7DMYNIN DXPPNNY
22 NYINND DY NOONN NDAPY DIVN 927D N8N NPPN NNN NN D TIDIY
0N T DY ANV YN DY LN IN N0 DD NONDY NNOY OMIND-PAN PN
TOPNTY TPNYN YD 1M ROV ,TO0 NyTn NNMN PTN N2 Nynn OO
MWAY 9NN 170NN IPOYA DAPTIV VTN DDA DY NPNTO NNYY ,IIMININND
DTYN YT DY NYSANNY ,NPPN DY NNVONN NODIANN ,TOVN .NPITAD YTRYY 1N POMIN
DY NANT NYP MYNNNI NYANY ,TPNTY IRV DY NODINN N NTYN .1MON Noa
YR MNPN

38



N2V ,NTYN NXONN DY NNVONN NN DD MMIND-)IN Y9090 PTIN Nd¥2a NYAINN.177
:9¥ MOOIANND TIN NP0 NPPNA MNAY KOV NN 27 9N

; ICT -5 abony by 7ayvwh Npdo2I9N NYRHNY DONon  177.1

12 AT BN ,7PADNY DY 1YW NPYDITIN YT DY IWNNY DINN DDNDN  177.2
72501 SV 12YVWH 1PN DY IND TIVN T DY 19NV 0075 MY
;YTOR) MOPNN NN TYM

; Human Rights WatchoTxn 1751 1IN viny 0w 0onon 1773

19NN NYINNNT YW NYNI DTN NPT DN O 9y Py T 177.4
; MaPNIN

T91112 DXNITNRI MYNON S2)D DMIN) INN I DTN IMDT MNIN DY Nyt 177.5
s MOPNNN

2 HY W MMIPNRY PN MNDIADN PN DY DTN NMIDT NNIN DY YT 177.6
S DTN NPT OIIMIN WNNY DTN

; TPDI MIVINDID NTYN T DY WIANY , 0NN ODONoN  177.7

YT Yy Nad7 nsxon ya Ekkehard Wenz owa »na) NN Yw T 177.8
; YPON)

;1PONI T DY DYDY MNK NXNaN Iva Ekkehard Wenz ymx b nnt - 177.9

; DORNMY OOXMYPT 177.10

; TPAS0NY DY 1YWY NPYDIDIN DY VORI MIAPNN PV DMVIVN DINND 177.11

;7IPYITOPN YVOINN YNIN DY NNT 177.12

; TITIND NYN 0NV DOV ,)7ONI NINNINN WHINY 0NN YW NP9 177.13

; IVAIND T DY IWPANIY MORYY ORI DY NNANN 177.14

NNNN NPYNN S 27NN DY NNNN NPYNN DY 170N YW D»am9 0Mnon 17715
PVMIIN

NPT PIAY PPINDYIAN PTN NP2 NYIN NOVONN P IRNYD PIYD DWNN 11PD.178
NYPNR NVONN NIPN PTN N2 NYIN NVYNN .DMIPH ML PN PINIYN NASD
MNPNR HY 1DNDIV MOLNDN MSDNN DY HINTAY NINVN DY NODINN IUN ,NPNNN)
1997 ,YNINN HYNINN PPNNNY TIVA .I7ORID MM YDOPMIIN ) DY D2 YN
AAPINN NXOY APNIN NN IR M T DY NUYnNY

90030 YTNN DY YTYH2 19INI MOINNONVY ,TIY 20N NYTIN NNMN NYINN D ,NINND.179
VI DV NYAINN NOONNN WIND DIDY PP POONY G0N )7ON) M1 DY
:NPYTA PINN T ONMYA XID NPION MNTY MNYN

“When the OTP requested NATO to answer specific questions
about specific incidents, the NATO reply was couched in general
terms and failed to address the specific incidents.”
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Anthony J. Colangelo, Manipulating International Criminal
Procedure: The Decision of the ICTY office of the Independent
Prosecutor not to Investigate NATO Bombing in the Former

Yugoslavia, 97 NW. U. L. Rev. 1393.
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“U.S. military authorities conducted an investigation to
determine whether soldiers from the Alpha Company, 2nd
Battalion, 3rd Field Artillery Regiment of the 1st Armored
Division had acted inappropriately by shooting at the two cars”.
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U’Israeli military authorities conducted an investigation
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“The military’s Criminal Investigation Division (CID) also took
part in the investigation, JAG officials told Human Rights
Watch, but not because it was a criminal investigation; rather, the
CID lent its technical skills”.
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http://www.reliefweb.int/library/documents/2003/hrw-irg-2 1 oct.pdf
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