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PO I2Y TINY XN OYNIYIN SNPIND ITONN YD MIVNN N1NIAN NY2 ND ¥ Y
MNIND NMIPYI IR D0 . NPNIIN NPT : IO PIN NN NPPIN XD NDION D DYV
VYN DY DOTINMT DIMINNID NHNRNNDY NPT MYYNY 2N MINN

DIPNY MNN N Y9921 ,NPHIYI NPRIIN NMDT NOYY DNWN DITONN IRNYN
IR Y NN ,N9R NMDT NITONY DNWA DOTINN PNPIA TIMINNN PYNN OPP
DMIWANDN D»91ON DPP SNINY MITN NITONY DYTIN 790N P PNY .MITOM

SUNN DVP
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SVIIN DD DIIVANNN DD13239) 0P ININT MY 1Y 9191 (1)(7)

D»YO1N DPP SNINY MO JFPMPIN NN MPIN PN, NPAIWN MPTH
STIDNT-1Y NP NN, PYIVDIN,NTIP 27NN A¥NN ,OWNY T2 OUYNN DPP DIWINNDN
PN

N’920 MNIN

190 N2 NYVNN NMDIN DY MPXMN NPAIWNN MPINNN NIPD 27NIN NPIN
YTIND MO AN NPINT NPVNRD MNITN AN INKRD NPINY 1IDONMY ONPINI
NP0 NDN YAPI JPDY NNNN INDIND 9>, NN NPOI

.DPYPN DPYNN DPP ONINY IN T2 DPNY M NN DY AN 27NN NPIN
—10 Yy NPINY SWRNN PNPINN

“No person shell be .... Deprived of life, Liberty

or property, without due process of law ”.

— YA MPTNIN DY GR NNINRN 22NN NPIND TWY NYIINRD )IPINN

....“Nor shall any State deprive any person of life,

liberty or property, without due process of law ™.
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YWINNN OMNPINA ,due process =N NPOY 2D DTN )POHYN VAVNN M2 PO 1905 Mwa .55

TOPNYYNRN MAIYNN TH Y09 PP DN WAIND MITN DY NN ,NPIND TWY NYIINM

Lochner v. New :IX7 .NPANNI NTIAY MYV 32N TWUR PV I DTN W Pin 09
(P W9 PNnY) 198 U.S 45 (1905) York,

A TN TAYHNN DY OOIND YN DY NN DY MYV NPYPNN NN DD VOVYNN M2
0¥ SV OXNN YN MDD NN (liberty) NN NINNN MITNN PION LIV
NN NPPTN DDAY YPIA AWUROINNTN PIN

TIV PN PTN PO N NINNT POTHIN DA KOV ,N2T NNPEX2 NNNNI NY PT Poo Yy
153 53 ,NTYN TN MO NNPAANN T PON D NKT DY PN .NIYNN NN 1T
59595 NN NYYNY N9YN 399NN ,Liberty NMMAY 1NV 1N NIV ,09UNN

PPIN/N Y TN M1 539933 I9Y INTY N9) NYNIAN

-NMNRN NNPIAN NN 2V NOPWN Holmes VWM TI2D DWW NNODNNN VWD NYT

“It is settled by various decisions of this court that
state constitutions and state laws may regulate life
in many ways which we as legislators might think
as injudicious or if you like as tyrannical as this,
and which equally with this interfere with the
liberty of contract..... . But a constitution is not
intended to embody a particular economic
theory, whether of paternalism and organic
relation of the citizen to the state or of laissez
faire. It is made for people of fundamentally
differing views, and the accident of our finding
certain opinions natural and familiar or novel and
even shocking ought not to conclude our judgment
upon the question whether statutes embodying
them conflict with the Constitution of the United

States”. .7P1P2 MY PR MVITIN



DNYN P2 DPIN NIPN 200-3 27NN DY NPOYN VIVNN N2 DD NP NION MIAPYI
™M1 5V INMMWYIS .NTIAYN OPT DINNA NIdN NYDAY NPPPNNN 1D PoN .1905-1934
SY PN DTV AUN DNND NPT DY DMWY NVynY 15N NN J1OYN VovNn

DTN

— N5 AN NNYY NN POYN LIAYNN NP2 D LN IR DWDYN NNV YNNNI
D NN DY NNPXAN APV liberty NNNDN NN INMIYI MDY NMINYN NNPIAN
259N2 NPY ,1MPND MITN DY INIDN OPIN IXIN NN VNN PIVN NPITH DY NN
N29NY 2N PN DO - 2NN DI POX PINYN NN ,VIVNN NI DIV

NP NOON

) ¥ap) ,0V .Nabbia v. New York, 291 U.S 502 (1934) 1>0 190N NX 20NN TN PO
NP MIPN AN A5NN NPNA ,AONN YPNN DY NMIPAAY NN NYAp WX PPN
VWD NYT DX ,NVYND NN ,NDIR 2N NYT IR AND IWN Roberts VNV .TPNPIN
NNTD OUININ MIND W NINTNY 1D YaAPY NP PT PO ONN VWD DV
MYNNNI DYYN 1T NITON D NOD NYINT DPINNY DI 1) PAYIN DY 1OYON ONNNID
,TPY NMINID 1PDIYD NPT NHND THIRYY NIPTNHN 2D ,2)90 NYT DYAP 10 .IN) TON
NYYTRN YD MIAPS PN IN,TPION NPPTN DY PNXND MIND PR VAVNN NN

JPAPIN NPN THINN

- D) MY PMYIIND
West Coast Hotel Co. v. Parrish 300 ,U.S 379 (1937 (
United States v. Darby 312 U.S 100 (1941)

N7 ,0V .United States v. Carolene Products Co., 304 U.S 144 (1938) Y7 P09 NN NI O
) YAPY DNYDN NON 25N NPIN HY TORY PIN DV NYPIA IWN NPNY LVIYN N
PPN TANDN 1YY MTIYN 1D ,NPIN MY’ 1D ,¥ap VIVYNN M .INNINA IV THN
D02 PR PIND 7D NN OX XX PIN DY IMDV DY DXPNNND PR D) NN PN
NPYPN Y - DYN TY NP NIYNN NN LOVNN NP2 Y 7O .Rational basis — IIIPNNA
29YN> VAVYN 1A D) INPA NPINN NPPIND NPIND NI OYIYD DMNIIN DIIINNA
PPN DY NNYPIN NPNHAY SNPINA JNAND 950 .DPNPY DT DIPNI P9

STIMENT D02 HY 1P ~N¥10N DY 1N DPNN 1NN 19N NN NY9IYS

OPOYN VIYNN N2 NIT TN MXOXTH YOV MNXDNTN D NYVD 7PN NN ,NNINDD
NNTNN DY MIAIYNN N NIV (Liberty) MIND MDD 7290 NNWIN NX IRPIINDND
Y 93,0500 INPIINAND 1PYYN VYN N HY IMPUN 1IN .PNIPN DOIND WHNI
0o APIMN NANTNAY 5593 NLHPIN TN HY 1INDIND NANINA INN 1Y 91NY

L0992 £9559) 0NN DY NPNPINA MNITH
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S99 DXTIWN NMIDT DY NNND NPIPNY 27NN HYNNN NPITH NMNYN 1ON DIV DY
VOOYN VAYNN M LNPY NXT .NID) IO 10910 MINK NPYIDDY NPNIAN AN
DN P2 — % PYN NPXPN 293YNNDN DOWIDYN NNY IRND 2IPY 19IND ¥IN) ORPIIIND

JON NYIOT Y NNNN DX N2NIN N ON P NPYISD NPNIAN NIDTI YN N

NYNIIN IO NYID WX NPPPNI 29YNND NAPO INY NINMND NPIDY ,)ON)
— DYYN DOYP ININD MDA NYID ¥ NYVD 7PN JN IWN NPPPNA GN) NPDIDD

Dandridge v. Williams, 397 U.S 471 (1970)

Y 1NN NNLVIANY NDION NNVIAN PIN YD YYD VAVYNN N Yap NY PT Poa
NNOYNN DTN OYYNNA ,NNSWND $250 YW NIPN YaP IUN 9N MPPIIN MNSWNN
,MADY DOWIDVYN NNV NYIAPIY NIONN DY TN VAVYNN N ONPIN N 7PN
DMIPNA NON ,PIN DIV 29Y1> XD LIYNN N2 NPNIANY YYD NN DY DIPINNA
YTIN NIN I, PN GN VIYNPN NP2, NN NN ITIPINT DDA 90N PINND DN OONYP
TN - DNNT ORWYNA 119D NPITN PAY IND IXRYN 1PDIDD NPITH P O MNND MNYD

: N INN OMIPNN MY HVIPWYN MIAIWVNNN 9270 PNPIN NNIN

“For this Court to approve the invalidation of state
economic or social regulation [here] would be far
too reminiscent of an era when the Court thought
the Fourteenth Amendment gave it power to strike
down laws ‘because they may be unwise,
improvident, or out of harmony with a particular
school of thought’ .... In the era of economics and
social welfare, a State does not violate the Equal
Protection  Clause  merely  because the
classifications made by its laws are imperfect. If
the classification has some ‘reasonable basis,’ it
does not offend the [Constitution]....

The administration of public welfare assistance
... involves the most basic economic needs of
impoverished human beings. We recognize the
dramatically real factual difference between the

business cases and this one, but we can find no
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basis for applying a different constitutional

standard....”.(MPN2 MYIN PR MWXITIN)

— QDI INY
Richardson v. Belcher, 404 U.S 78 (1971)
Jefferson v. Hackney, 406 U.S 535 (1972)
Lindsey v. Normet, 405 U.S 56 (1972)
Califano v. Boles, 443 U.S 282 (1979)
Collins v. Texas, 484 U.S 924 (1992)

N2 Y NXY DY NI NPNIAN NIMDT DY NN NODD NPNX 27NN NPIN L)D 2D 7N
NNN NN WIAD 1NNOY 29D DT NN WY 71PN 1N ,NNINDY .(Liberty) MM DY NN
MPN PN XD 2D NN TINN) D1INN DPP ONIND MDD NN IDINA D05, 725N
™A, NNY OY .(ONDY 2y7 RINY IR UKD OYN 0 NP PR DTRD TURD MMNIMVINY
P2 NN DT NN DY NNYIAN NN NIND NPIAPYA 2700 IRPIINNRD POYN LIVNN

2P NI NPY Mapya AN

WIONY PPINKY MNMY N2XONIION DY NDD 252 NNNNY MPNIAN DYDY NPYTNH
M2 .0MY DDIVIN PA IR DARYND PONY ,MMNTY MITO MIAPY ,NPITN ONYNI
PN DNINNA DOYD D MNNRIY VIV NNPIAN 1D, NIV OIXPIINNRD POV VIVNN
NPNIAN MDY JMX DY MDY 121NN TWNRD D) IRT TNV NHIMINDY NN ION

.DYHRIPN DYP ININY MDA MDD ,NPHIYO

PYD .NNYIT Y9395 MDY I INOWNRN DPP DINNY MDA NN N9 NPN NP NPIN
JPIPITI PYON PNV DMNY M NN NNY DY Y2IP Constitution Act 1982 -1 YW 7

“Everyone has the right to life, liberty and
security of the person and the right not to be
deprived thereof except in accordance with

principles of fundamental justice”

NN D915 Security =) Liberty ©YN2)97 NI TN ,7 PYD NN WD W D 1YL PN
P.W T;M>2NN PI8NY 290 NNT DY . 71252 DR DIWANNDN DD1D0) DPP ININD MDD
NT NY )02 - (Constitutional Law of Canada (4“‘. Ed)(loose-leaf)(2002) - Y9902 Hogg
YNDIN DY ONIMND NN TID MIAPOYN NDX0N POYN LIVNN N YT DY DNVN TONNI
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VYN, 7 NIPIDY IYIONI INPINNRD PONNN TINDY Wi »THpn Ppinnn  -Ninn
MO NYDON NPYW WYN NTIPN NPIND PNOIN .7 PYDA PAIPD MITN NN DI1YOD NOv
: TPNIIN NPOTNI NDIDI IRYIIA THPVINY MAIWNND 2PN 7 PYDA PNIPO

“Section 7’s protection is limited to “life, liberty
and security of the person”, a phrase which does
not include property and which does not include a
determination of right and obligations respecting

economic interests.” (Hogg, 44-3) o mwy1nn)
(MpPN2 Mwyamn

- YNNI

“There are good reasons for caution in
expanding the concept of liberty in S.7. One
reason is the unhappy experience of the United
States during the Lochner era. .... As Oliver
Wendell Holmes pointed out in his brilliant
dissenting opinions, the Court wused the
Constitution to enforce a laissez-faire economic
theory that had been rejected by the elected
legislators. The Court had taken sides in a political
conflict that was suitable for resolution only by
elected legislation. In 1937, after an exasperated
President Roosevelt had proposed his court-
packing plan, the Court has been extremely
reluctant to review social and economic
regulations....

All this happened in the United States, but the
Lochner era cast its shadow over Canada as well .
The framers of Canada’s Charter of Rights
deliberately omitted any reference to property in
S.7, and they also omitted any guarantee of the

obligation of contracts. These departure from the



American model.... Were intended to banish
Lochner from Canada. The product is a s.7 in
which liberty must be interpreted as not including

economic liberty ” (S. 44-9).
(MPNI MM PN MUITIN)

MO 22D D) DX YN DMAT IN [ Liberty - MPNY MNY ONAONN DY NNINN

.7 YDA NN 9N 12950 ,Security of the person” - »wON YNVID

NYINN NN TIPN YPHYN VAYNN N2 NN DN TINNA YD, WNTNY MNI N IWPNA
TNYITI MY INYN 79N PNV DY NPNRN VOPLNIPY TIYN YR PNNVILD M
™A Yap ownd 70 .0VAYN DMONL DX DY PNMIOT DY NNND DMNYPN DXVDN
1911912 VIYYY DTN DY IMIT DY DXODN GX NIDID OYOIX NNVIIAY MDD YD VIYNN

N0 IMNOVA VDY DTRN MDY DY DYV

:Hogg YW 119021 44-12 Ty 44-10 ©>T1NY2 NMMONN NN MY IWPNA IND

R. v. Morgentaler) No 2) (1988) 1 S.C.R 30.

Rodriguez v. British Colombia [1993] S.C.R 519

New Brunswick v. G.(J 3 [1999)(S.C.R 46 .

Winnipeg Child and Family Services v. K.L.W. [2000] 2 S.CR 519.
Blencoe v. British Columbia [2000] 2 S.C.R 307.

759N NNV NN I GO TY8 MYYY 2950 S19P1 11H¥N VOVYNN N, NNT DY
$INT DOVNN DYDY DIV 029912939191 DININN NN N
Gosselin v. The Attorney General of Quebec [2002] SCC 84 ()90 nv19 - onY)

VA OONOXID NNY DAPD MDY OND PRIYN 7 PYD 1D, DYIVNIN NYL PODN NVl
1T IYL INT 21N VMY .DMDIDAN DMPIIND MIYN NN DV NPIADNN NN NPTHN
MO O VAP ,1NMONT,DXIYIVNHN VP IMN DI90N Y0AWNT NDXTN NN YNIY 129D)
OV NPTNRN DY D) DMOYIPN OPP ONIN HY NN GN NDINA NYDID WN NNVLIAD

AP MDY OV NVINIHY NINTY NPVIND NN

DNYN TONNA 7 PYD NOINN DX NDNIN NP0 1D ,T52 1O PN 2N PVNVY
TONO MNP NPT DY PHRN PYDD 7 PYD HY TONPNRN MYNIYNN I NN
.(Administration of justice) Y09WNN
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DN D) YD NYaAP ,270 NYT NN NAND TUN PTIPN )POYN LIYNN N2 NNOYI ,NNT DY
21WON TNIY LAVYNN N2 29 ,NPIITD NMDT HD1DD 7 PYD NX VWIS PN 1N TNy
VONX MO TY NP NPVIVNN MM DIDIN 19-DY ,7 PYD MINNN YD NI GO
IN TPNN ,DPNN I M DTN DI D NVIAND NNTHN HY NV NN MDPVN
, 091 19 NON NMDT VWYY NOTHN NDID NN NP 7 PYD MIVID DYINND PNHVIAN

S99 9290 KN

2 NMYY GN MO TWN ,NININ D992 NF PON NNODN NNOWIN

“The question therefore is not whether s. 7 has
ever been — or will ever be — recognized as
creating positive rights. Rather, the question is
whether the present circumstances warrant a novel
application of s. 7 as the basis for a positive state
obligation to guarantee adequate living standards.

I conclude that they do not. With due respect for
the views of my colleague Arbour J., I do not
believe that there is sufficient evidence in this case
to support the proposed interpretation of s. 7. 1
leave open the possibility that a positive obligation
to sustain life, liberty, or security of person may be
made out in special circumstances. However, this

is not such a case.”

.(MPNRa MY 1PN MWUXNTIN)

MDY NYHON M WYNN DY WIANN AWUN Hogg 7102010 DY 12T M9 W) Nt Iwpna
NYYTN OV MYANR VDN DI MHVIVY MIAWNMN NNPAD DP2IN 7 Pyoa N»ooYd
MIN2) PPOYIVY PPINKN DY NNIAN DL DN YR DIMINNA ,NOWNNN

- MovNn

“It has been suggested that security of the person”
includes the economic capacity to satisfy basic
human needs .... The trouble with this argument is

that it accords to s.7 an economic role that is



incompatible with its setting in the legal rights
portion of the Charter.... The suggested role also
involves a massive mansion of judicial review,
since it would bring under judicial scrutiny all of
the elements of modern welfare state, including
the regulation of trades and professions, the
adequacy of labour standards and bankruptcy laws
and, of course, the level of public expenditures on
social programs. As Oliver Wendell Holmes
would have pointed out, these are the issues upon
which elections are won and lost; the judges need
a clear mandate to enter that arena, and s. 7 does

not provide that clear mandate.” (Hogg 44-12/1)
L(MPR2 MYNIN PR MYXITIN)

YNINT MW YW WNON NN NPINA PN NTIPA I 277IN2 N - DIAT OV DIDPD .66
MI70N TN D) MPTHN SNV .MINK NPYOYI NPNIAN NPT YW IN DOIIPN DYP
.Security MMM N Liberty N2 11 MDY NNY OV

4aYa N8N 1Y (2)(1)

MPINDN PYNI NINND 1T NPDIYI-NPNIAN MMDT DY ONINNT POYY MINDNT .67
INNN NNTPNA NYDID IRND NI NPIN DYND T5 .1PI2N MININI NMVN MNTHI
;792 YHON NWINa

“government should have an understanding and
compassionate heart toward all the people of the

earth”

TP PA AT NPIND 2D NN NI ,IND PN NNPYIR NPT NPND RTPNN .68

”To eliminate poverty and inequality; assure legal,
social and economic justice; [and] provide
opportunity for the fullest development of the

individual”.



NN NON ,NPTHN DY MDVITY NN NDOVN NN PNINSNN NN 1OV IRNIN
THN TPIY TND TNV NN MTOND YINN D2 NNIN RN PYN

NN NN NINRY NN NN TUN M5t (3)(T)

NN N NDINY XON WD NN NPTHN DY NPIND NN 12 HTINN XD NN DT .69
NPINN PY52Y ,MI MPINA OMP DT DTN .NVNYN MYIN OT> DY NPIND MN
PN MIAN-MININD TIDIN NOTH NN 1D, P9, 7190 ,)Tina



NN

NPINA PWOVN P90 ITIN DY NPINA VD2 NV PTY NI NDIN ONYAN NAINN DTN
37 PYDA NPTND DXNIND MNIPY I THIN MWD PION 1PN, TID? NMDT PTHID MITINN
TO) .0aYN %32 DYOIN DR DINNN MNIPYN PAD HHON yapy ,MNNN NPIND

SN

Part IV - Directive Principles of State Policy

Article 37. The provisions contained in this Part
shall not be enforced by any court, but the
principles therein laid down are nevertheless
fundamental in the governance of the country and
it shall be the duty of the State to apply these

principles in making laws. myam YN MWXTIN)
(Mpna

NN DXNINRN NMNIPY 19010 NPIND NYDIP ,MN YW NMIN OX MINY ,NINT DY
NPIYI AN NN 39(a) PYD SYNNK TIAD2 DPPY MIN DITPY 2IYad NTHN MMV
S IPOTI,DONINI DYP OYNNIND MDD NN NPVIANY NP THN

Article 39. The State shall, in particular, direct its
policy towards securing—
that the citizens, men and women equally, have

the right to an adequate means of livelihood;

,IPY,NDVAN NHNNN NNDNND PIPIY N2 TINND NPTHN NIV NN NN 41 PYo
: IMYAY DXTMIYN DXANWNT NINDHNI DN, MDINDY NONN

Article 41. The State shall, within the limits of its
economic capacity and development, make
effective provision for securing the right to work,

to education and to public assistance in cases of



unemployment, old age, sickness and disablement,

and in other cases of undeserved want.

YMPY N 01NN NN NIROYNI MR NMWIN AR NN THITIND NPIND 47 PYD
DY NIV MINIIAN

Article 47. The State shall regard the raising of the
level of nutrition and the standard of living of its
people and the improvement of public health as

among primary duties...

37 PYD NN 199, 00NN NINIPY 1T DN 39-47 DIXOYD YD NI 2IWNN ,0IMIYD
L0V 1A YT-DY 195N N 1DHN D NN NINY

ND NPIND MANYN D, IPONN N2 NNY TMXNM DPTINND NPIND 1D RIPID
DYDY NNY DY TN .VAVNN N OT DY MIAONN NPIITI-NPNIANT NN D IN)
INYNN ,OMNY TPRPIND MITN NN IV ITINA VIYNT YN D PN INNNN MNHY
NN ONINY MO DX NY9IDD [, ND MDY YWY OWHYN PI91 21 Pyoa
™A DY OMYNIPN DR ININD MO NIIND NN NN NYYNY TI2 .O0MIMMN

0avN

2MP2 APINN

PYD ,NNT DY .NPYIYIY NPNIIN NMDY 1NN NP NPN ,NNIND ,1TIPN NPIND
JMWYY N, TID2 910 DPPY MY NNN PAIYN PNP NN NPINY 45

rEvery person in need has a right, for himself and
his family, to measures of financial assistance and
to social measures provided for by law,
susceptible of ensuring such person an acceptable

standard of living.”

T LAVYNN PN NIIYN ST-9Y 1YW NPINN 27T NPINY 45 PYD YW M9INN NOND
D»N PN PNVAY NMDTA NI T2T NIYLN 1NN T2V 19D .PPYON PAIYa NN N
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DIPND MO NIYOIN NYNAY AWUN INTI (NDITON) TIPN NPINT MMIYNN PN
790 XY 1T MIDT D 21970 Y0 WIAP ,PNP NPINY 45 PYDI NNIVHN OYNN DPP
PN M1

NVXPIY L, NPIND 45 PYDI NNAPN NPDVINDN NIINN DIIN NN N NYTA
1125 DY NOT PO NN VOYNN N ,DDIN .NNDIN DN NN NNVIAN DYDY DIYNNIN
DIYNNNN NTI=DY VP 95 NN NPTNIN DY NYVIND NAINNA >D |, Mclachlin NNOVIN

SINNI T .HNDIN BN NN HNVLAN HY NIVNY DIMOINN

nIndeed. S. 45 of the Quebec Charter is highly
equivocal. Indeed, s. 45 features two layers of
equivocation. Rather than speaking of a right to an
adequate standard of living s. 45 refers to a right to
measures. Moreover, the right is not to measures
that ensure an adequate standard of living, but to

measures that are susceptible of ensuring an

adequate standard of living. In my view, the
choice of the term susceptible underscores the
idea that measures adopted must be oriented
toward the goal of ensuring an adequate
standard of living, but are not required to
achieve success. In other word, s.45 requires only
that the government be able to point to measures
of appropriate kind. Without having to defend the
wisdom of its enactments. This interpretation is
also consistent with the respective institutional
competence of courts and legislatures when it
comes to enacting and fine-tuning basic social

policy .”

DYYON 237 YD Mclachlin INOWIN TIAD NYAIP ,LIVNN N2 DY ITPIND NYITNA
MTNA NXNPND ,NNNNSN NPYH DD NTHN DY NPV NN DIVNN ,NPINA
NOM ,0IN NN TN MO ,NPIND 40 PYDA 7D .MDTN YV NP M NN NN
YN NOIAPD MO ,NPIND 44 PYDA .PPINNN YT-DY WaAP»Y DOVITIVOY NTNY
,DX00N NTIAY ONIND MDD ,NPIND 46 PYDI ,PPINHN YT-DY YAPIY 9GP0 NYINN
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SAYRN DMIPNA Y93 .PIND NHNNNA XNN PN INNT PNV ,MINIIY WHNN Do
,INN8 10 — PPINNN YT9-DY IWAPIY NINDNDY DIYININD MYINN MPINN MNITH
:TPI2T ION) APVIDIYN NIIYNN DY DT IWINY NINN ,NANIWIN 927D

“In all these cases, the rights provided are limited
in such a way as to put the specific legislative
measures of framework adopted by the legislature
beyond the reach of judicial review. These
provisions require the state to take steps to make
the Chapter IV rights effective, but they do not
allow for the judicial assessment of the adequacy

of those steps.”

VRN SVLNWYN PHNY 2N PV NTHY ,VIVIND LAYNRN NP2 912> DN DITYON WY .75
MOV HY PIINY THOW N VOVNN T2 ,NPINY 52 PYD MMM NON D NN
:IPINY 45 PYD MINNN DY TAN MPA NI IRV D H¥a ,pINN MMM

“although on its face s. 45 of Quebec Charter of
Human Rights and Freedoms creates some from of
positive rights to a minimal standard of living, in
this case, that right is wunenforceable. The
supremacy provision in s. 52 of the Quebec
Charter clearly indicates that the courts have no
power to declare any portion of a law invalid due
to a conflict with s. 45. Moreover, the appellant is
not entitled to damages pursuant to s. 49 of the
Quebec Charter. In order to substantiate a s. 49
claim against the government for having drafted
legislation that violates a right guaranteed by the
Quebec Charter, one would have to demonstrate
that the legislature has breaches a particular
standard of a care in drafting the legislation .It is

unlikely that the government could, under s. 49, be



held responsible for having simply drafted faulty

legislation.”

NN NIND NN NYIN TUN MY (4)(7)

2D NN NPTHN DY NDOVN NPIND ,YHWN .NPIRND NN DTN XIN INX DTN
PTHIPD DT HTIN .OVIY NNPXAD NNNY NN DYP DTN NINRYY NI NNVIND
SV NNNIN NPITNI NPVIDY MIAIYNN DY TA92 MITTA MNNDINT INSNI OO >11d

.DUNNN IN PPINHN

NP2I9N D197

N2IN NHMP I ,NT HTIND DINMIYN INIAN NMN DTN NINTH NPD NPPION DT
N2INN NPXION DT 2D PIXY MNT ,NNT DY .LAYNN N2 T DY NDINY NINMIN
DY NN NINITD DTN M2NINHD NH9IN DY NNTY ,INY NIYIN NYINNIIN

YWNINIDN PNVIAN DINN NPTHN MIANNND NN PYND TIRPIINR-DIVTN NPINY 27 PYO
SIPOTI YIP

“Section 27. Health care, food, water and social

security

(1) Everyone has the right to have access to —

(D) health care services, including reproductive
health care;

(IT) sufficient food and water; and

(ITI) social security, including, if they are unable
to support themselves and their dependants,
appropriate social assistance.

(2) The state must take reasonable legislative
and other measures ,within its available
resources, to achieve the progressive

realization of each of these rights.
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(3) No one may be refuse emergency medical

treatment".

YN -T1292 DYP DWY WINTN DII1HN NN TUN - DD NNRY MR N 1D D 7N
PTHN SY NOVIBN NNM ,DPANYN SY DMPHIT TPRPMIDN DTN NPINY ONNN2
MY2NY NI932 PNNVTH N MO YINNY DX PIAD DOYNNNI VIPIY NAINN 11N

DPDIPN

YPDI 19012 RPN DIVTN MNPIND LIVNN N NN DP NN NNWIAN 1T 1IN
BCLR (12) 1997 Soobramoney v. Minister of Helath 12>0 % D7>)Y02 DMINN PTN PO T
(119299 1709 :191Y) .1696 (CC)

NO9D NN NN MIDIN NORYN .0MND MITN ORIV IPVY MDD 9P N INTY 0V
N NV IUNY NPIND (2)-) (1)27 Py Inynn NI NIV nHaph Mo
NYAPS MDD P2 ONOXN NN NIRYN NORYI 19 .0XIANWN DY DNMPNIY 91931 YDINIO
NPN IUNY L(3)27 PYD IINYNND ,PNNT OXIDT NV NYAPD MITN P20 NI NPV

LDARVN DY OMMND NN

920 N 99521 N7 XX MYYA PON ,NPXIDT NPYA 190NN DADY DTN 7PN INMYN
N> XD TN N MOONX NN 19WN POD XYY 7PN NIRRT DIV .NPYI NP0 NN
NN OOINN NP2 NPPTN PV ,NDONIT MNPV HAPY INIT 71PN R NIDIN IMNX MDD
THD .OWOMY NID YWY IMDI DD NONYND DIRNNY MDY P NDINT NPV PIDD
NPNYN NN NNT ,Chaskalson VWA TIAD Y9N0 ,LOVNN N2 .NPNYN NINN B NPPTN
T9) .DANWNN MM NNTHN DY TPNPIND DNIN MDA DY WIT DY NINY TN

S IDN)

“What is apparent from these provisions is that the
obligations imposed on the state by sections 26
and 27 in regard to access to housing, health care,
food, water and social security are dependent upon
the resources available for such purposes, and that
the corresponding rights themselves are limited by
reason of the lack of resources. Given this lack of
resources and the significant demands on them
that have already been referred to, an unqualified

obligation to meet these needs would not presently
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be capable of being fulfilled. This is the context
within ~ which  section 27(3) must be

construed.”. PN MYANN PN MYYTIN

M, 18N LAYN NI .27 DINNNA (3)27 PYD NN WIAD ¥ YD ,VAVNN NP2 Yap TunNna
N2 019D DYRY DMIPN DY DINNY T ,PINT ORI D1V MIIN HY NIYIAN NIANIN
,NNND )PY . DMPNN AN ONIDT DIV PODY NPTHN DY NNIIDM YION YW 1I9INI
Sy OMPNID NN NYNY ,INY NANT NPV NN NINTHN YY v Do

.DMINN DYDY DIANWYN MNPNY NI Y9I T ,D¥INWNI

Government of the Republic of South Africe v. Grootboom 2001 >N 90 2N PT PO
1NN NPNYL OIMYN (BINAVII) :)9NY) (1) SA 46 (CC) 2000 (11) BCLR 1169 (CC)
DYN120 DINMYN WO THNVIINRN TOVWN DPD DY DY 1901 NP NPINND MNOWI
YN GNNN IR NAYY IXONI DN OXNA OMNXND DNIX NN NPTHN INAY DMV
YAY 1720 MIMIN 1OV NONN MNAY DN 7PN KXY NNY DY .NONN PONX VNI

DM DMVYI2

26 PYD 2D YAIPY ,ITY WD MIDT NIXR PYNN DPIND 26 PYD NNWINA PO PT PO
1IN NON DI ND TNAYY TN NN NPNY XY — MV NN NPTHN DY DOON
(1) NN NN NPTHN DY NOVINVN NPDVINON NIND NPV NN ,VOVN N2
(3) HX HPYNY NN HY ,0MNPN DIARYNN MYAINI (2) ,0°9°20 DIYSNPNI VIPIY

L8997 979 MHTN YV »3209990 YININHN

minimum ) 939353 44 P THND N KXY ¥ ,Y1IP |, Yacoobi VWM T2 Y91 ,LIVNN N2
NPIVONM DIIINN NN OTIP MNTD 521D NPNIAN NPDITIN NIMDI MO PYY (core
DN NN NOXYN DY NNYY NDID VAVYN NP TUNRD 10D MDD WIdNd (DIANWNN)
NIAPNY NIPNH NMINYN INDIYN -NINI IPTD YD MDD DY DMDNPNN DXOITIVON
WY TPNPIND NORWYN D ,09WNN N2 YR 7295 .023120) D27 DININA MIDN XM
1 DY 1VPI TUN DIYSNNA ONN NIN ,10ND W 195 011999991 99 NIN 11D NN DINYD

10%9%20 DN MO NNX OIVINY NN Yy NN

“It is not possible to determine threshold for the
progressive realisation of the right of access
adequate housing without first identifying the
needs and opportunities for the enjoyment of such

aright....
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The determination of a minimum core in the
context of the* right to have access to adequate
housing” presents difficult questions. This is so
because the needs in the context of access to
adequate housing are diverse: ... as will appear
from the discussion below, the real question in
terms of our Constitution is whether the
measures taken by the state to realise the right

afforded by section 26 are reasonable? “

NYTHN DY NOVINN NINN DY NV NN NYNYD N1PNIAD VIVNN N2 NN ,)1ON INND
Y aNY DNNN DY D YAIP LVIYNRN N2 .M NNYIND DMPID DOYNNINI VIPIY
NPN NNSYOWI NPYPN D LIYNN N YIP T .NMPAD NPND MDD IWN MDD
YT Y W GUR MMM NPITNI THIMND NN NPYPN 19D ,NP*90N NIONA

.20 NPNY MDIN PDIW YN NN D) .NYNINN MYIN

NPY 9197 MDD DY DIWMN YD WNONI NYIP NPIND D, PINNY PO LAVNN M
NN PN ON D) ,MOIN MVYNY OXTYN2 VP NAMN NPTHN ,IDD >N
;DY NMIND NN 19N NWNND

“The term "progressive realisation” shows that it
was contemplated that the right could not be
realised immediately. But the goal of the
Constitution is that basic needs of all in our
society be effectively met and the requirement of
progressive realisation means that the state must
take steps to achieve this goal. It means that

accessibility should be progressively facilitated...”

MNIND MDD ,NPINA NANINDY WINOND MY NPYILD MMDT 12 DPN OX ,)D D N

PO NPNY NI NNV DXARWNID NN GN NI DM1INDIPN DOPP

28 PYD .NONND MDD T2 DI D ,Y2IP TPRPIIAN DIVTN NPIND 28 PYD Ty N3
DY VINIIN 2D ,Y2IP NN R DIANWYNI DY DNPPI MDD DY DY NN MINND INN
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SY OMAOT P2 INAND 1N RY 2D, ¥aAP VIYN NI NNT DY ODOINID NPNY D1 MO
YIAPY AWANRN 28 PYDY NI1INY ,INIDD .NDNND TH7 HY IMIT P DN INTD OINNIN
™M1 ,1N9) DIPN MYND NN NPNY VI NN NONND DX DY DMdT
D190 YW OMOT DY NHNN NN 9591 DXTDP0 NITIA NPT NYY 17010 VIVNN

(DN DANYA ,NPDDMNIY ,DOYNNIN NMPIAD) 26 PYD NMINMPN MYIND

YD) TIRYWNNN TN NI0IN NN N2 DINIVIT NYIN LIYNN N1 - 12T DY IND
MINT NOW 13 12102 1YY IIDIND ,NNT DY .NIVY IR NN Y THN D
NS DYPN NN NPD N NOWNNN MDD AN DOPPIIN DY DINNTN DPIIND

.NONN NOD IINWI QUN,DIMYN 1ND ,D0VIN DNIN DD DY NPTNN DIPNYYIY MmN

Minister of Health and Others v Treatment Action — D>MYN DXN2N ININ NIPND TUN
1’2 3N2 N T P92 ..1033 SA 721 (CC), 2002 10 BCLR (5) 2002 Campaign and Others
YIND NTYNY NN LAY NHVNNN NPPTH DY M0 NIRY NN ONPIND LIV
5S¢ DN 90102 P NN OXTONN OMIID MITHY DOWIN DTORD NONN NIVD NN

.DMPD DMNXINT DNOIN

NOVNNN D DTN HWA ROX NN IPY DVa NNYUYI XD NOINT VIOV NON
TN NHNPNI NNINN NI NYPYN NN NMIN DNDON NN WPYND NO¥TYn
DTN IN NP NI ,NN20N

IUN DXWSNND YD ,NNNIN NPTHN OND - NPN TPNPIND NONWYN D ,¥ap VOVNN N2
DMNX DXNXINA DX ,DTON N NMINI MXIDT N1DVY MY 1NN DYDY DT> DY OPN)
MMPIND NYIAP

MY YINND NPTHN DY NINAN Y35 a5 570 BINAVIFN NODN HY TN LAVNN N2
NN 1799 NYYNRNT NPPTN YD ,YaAP) ONRIDT DIDVY NYNHN MITI MYND IN MYNINN
TNXY P NN WIOWN NN NN PY DIPTHN DY DOV NDLIN NN

DM IN PN

NN NPTIN DY NOOVN NN NPIND 23 ,DINAVIIN INYAP YY VAVNN Y2 TN 1D IND
NP YD ,YAPY AV VAYNN N2 .DXPPY DIWIND DDNIDN DDV DXMPY PIDY
NN PO0Y NN NPTHN DY MDPVN PN 26-27 DXYDA NPNHN NPNIAN NPYIOON
T2 ,D1N92N NPYIYIN MM DN MARYND DOXNNL PODY NN PRY N
NYTHN NVPI DN DOYNNND NN - RIN DANND PPN LAVNN N2 DY MOV , PO
NPNYN RIWI ONXIND DY ONPD DT .NDPIND INNN DMK OXOITIVOD DNNPNNM
NN NNIN NPNX TR ,MPIA0N NIRY DY NOHWN SYNX DPPY 011NN OININ

Y ONPIN
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VAP NN, OTORND NONN NYIND NOWNNN NN DX N2 LAVYNN NIV INRD N0
) N ,0AVNN N MYLY .NPIND YIAP) IYN DOXVITIVDL NTNIWY NN T NN D
SV INYD TY DMN DINNY OTI N YW D NI YN NN DY NI NONT NN PYTINND
I NPT NINRD NOWNNN DYV AN N2IVN NIDND RNN NN MNIAPY TN IWUN IpNN
MIOIND DY) JND NIPN N AUN DTOIND ONYI IODIYOIND NMIDYTY MIXIAPH NYIN
.10 >NY2 1PN NN YD ,¥2AP) , 90 INIFT NIV ,NPIY NPDIVIIN 17D 9PN

NPIDY JMAN ,PTN PO O, NTHYN PTN PO DY ANV YT NN YD, MNXITN INAMY
PN, MYNN YR ORIV DMPN ANND TN ,NPINI MY NPNIIN NPYISD
) ,NON M Y)Y D92 PADY NYTNRN DY NN DNMINX O1DIPN DPP NN DV NDY
DNNNA ,0°7520 DOYNNNI VIPIY NAINN NN DPTHN DY NHLINN NXDVIVION NAIND
Sy D) DN NI ONPIN NN .MIIN NN YDDINID PN DTPY T2 OMINNN DANYNID
DIYNHNNN OYTH T2 INY DXOX02 DININD 1N THNY 935 %5 112 .ODIPN DPP NN

20N NORYNI PON NN N NORY -DIPID NP TN DYY



Mo

27DIR) MOVLMIN NPINT XINNY N PDVIN NN DY IMRNDOND NION RHONT
PRNY2 LIYNN N2 DY NDNIN NNYIS MIAPY 1PV TN NIMIYHD NPD T NONT
NN PPINNKN NPY ,NPNIIN NMDT DY YIVPNA NNTNN DY NOVINN NXVINAN NIIND

L099) 19NY AN NNRSMINND NPTHN DY NHVINN NAIND 2D ,PNAM NPIND

£9 MILIN YV NPINN NYaP 1987 Mmwa

“The legislature shall provide such economic
assistance and social and rehabilitative services as

may be necessary for those inhabitants who, by

reason of age ,infirmities, or misfortune mat have

need for the aid of society”

DYPPNY NPMYN AUR INIOIN YW NNPNPINA )T WAT) MV DY )1OyN LavNN N
NPIND PYN 25 I1WaAPa ,PINN NN DV VAVNN NP2 .TAD2 MV DOYTIN TYNI NINN
NPYT2 .115555 NN PADY NN VNN DY NTOP NPT NA»NNN (shall provide)
Butte ) 9’20 NY2 NPN NNNN PIND DX DIDAY LIYNN M NN INXIAN T TITOP

(Community Union v. Lewis 745 p.2d 1128 (Mont 1987

MNIY NP PIN NV NN PN PN PN LAYHRN A NPPDY MAPY2
£ Y2IP YPINKN NPIND NDN .OXPPIY YO NN PPINKN

“The legislature may provide such economic
assistance and social and rehabilitative services for
those inhabitants who, by reason of age
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"The study's findings are of two kinds. One is that
there are many ways of approaching MIS; there is
no one standard method. The other, often harder to
assimilate because it runs counter to controversial
beliefs in some countries, is that the ways in which
ideas of poverty and minimum income standards
are used in debate and policy making varies very
greatly between, and sometimes within, countries.
There was surprisingly little consistency in the
ways in which people in different countries
understood and approached the subject, and the
approaches in some countries were diametrically
opposed to those in others...

But this study found that the social assistance
benefits were not themselves the instruments
embodying MIS in any EU countries with a
national standard”.

Viet-Wilson, John, Setting Adequacy Standards
How governments Define Minimum Incomes,

Bristol: Policy Press (1998). (WoY”-0om - Yonb)
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”The standard of adequacy of MIS is primarily a
political reflection of that Government's values,
ideology and electoral considerations.

Social assistance and other minimum income
benefits are based on political decisions about
how much government is willing to pay to

people in certain catagories”

— VNN

“The existence of social assistance systems,
however generous, is not evidence that they were
based on criteria of adequacy for a specified level
of living over a specified period of time. They
may be intended only to support incomes, not
meet all minimum needs. Similarly, historical

studies of social assistance rate-setting in the UK



(such as Bradshaw and Lynes, 1995 or Veit-
wilson, 1992; 1994b; 1997, forthcoming [a])
showed that respect for evidence of minimal
adequacy played little if any part in the actual

decisions taken.”
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Pieters D. The social security systems of 9905 nand wpad 1 MyvL ©Oad NN dy

NV N TN Y11 YWN the member state of the European Union (Antwerp, 2002)

NNPXAN NN AN NV D) N NNDNY ,NA DMNNNN IININDN PHVIAN MITON NN
DORNONID PNNVIAD TPNPIND MITN DY HPVIPWN

MDY ,NNY DY .NPIN2 NYNN NNND TPHNIXID NNND MDD NN THINNI— 13910 (N)
N, PVIVY NNPIIY NN NN DIPIN YW DNPNPIN ¥ Y995 19N NINN 120 PYO
191 .7PVIDY NNPAY NNNI NPN IININID PNNVIAD MDY MHININ NNNN NPNPIN DIV

: (248 7y) 1IN

“The legal importance of the social
fundamental rights to benefits is disputed. Most
of the arguments put forward to Parliament in
favor of the adoption of such rights were of an
ideological or political nature. Their legal
importance, i.e. the duty of the government to
protect social legislation against possible
revocation, seems irrelevant in practice. In this
respect it must be borne in mind that according to
article 120 of the constitution, the judiciary is not
allowed to judge the content of formal statutes on

their compatibility with the constitution and the
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rights cannot be invoked in court by individuals
challenging adverse decisions made by

administrative bodies”.

NPNPIN OYIN PHNOND PNVIIY MDD NNN NPIYN TIADA NPINN O) — 1999 ()
£(291 /0Y) NPY PVIPY NNPAAY NN NN DI

“Chapter III, title I of the Constitution of the
democratic kingdom of Spain. 27 December
1978, (“concerning fundamental rights and
duties”) is devoted to the guiding principles of
social and economic policy. In contrast to the
provisions in the previous chapter, concerning
classic rights and freedoms, the rights contained

within chapter III cannot be directly invoked by

the citizen in legal proceeding. The recognition,

respect and protection of these guiding
principles should be manifest within legislation,
jurisprudence and administration. They can
only be invoke in court in so far as they are
implemented in statutory provisions (cf. article

53, section 3 Constitution)”.

, A2 1910 X N2NDNTI NPONINIO MNDID NPNPIND NNNN MYHYNI — 3913199999 ()
(225 mY) NYN NPIOT Y NNND NPVAYN NNDN NN NAIND NNPNNIND NI

“Although these constitutional provisions may be
regarded as legal basis for all social security
legislation, the real significance of the
provisions for positive law remains minimal.
Perhaps the constitutional clauses have no role
other than to require the intervention of a formal
statute for the development of social security rules

(that is to say, to offer a statutory framework for



such rules); specially subject to this requirement,
are, for examples, rules with regard to to granting
compensation for not being able to exercise the

right to work, i.e. unemployment benefits”

DOWYPN YNINNA NP TRNN YPOY MDD NN NPIYN DIPOVIRD NPIND — AYIVIN (1)
NOXANN MNRIDHN NV NYIAP 22D .(MPY ODIN M) ,NYVINR D) OO
:(206 7Y) PPINKN YT NNNI T D NN NDAPNHN

“It is the legislator who, by an evaluation of needs
on the one hand and of the existing financial
means on the other, determines how and on which
level the benefits provided for in article 38
Constitution should be granted and adjust to any

change in circumstances”.

SV OVIPNPN YAIWMD YINN DO 2N PPN ANINND PPRINHN I A — 2 (D)
T2Y .PPINNN T TPNPIN NOIN P2y RY MPN PTN NIPN YI2) ,NPHNOXIDN NI
: (159 my) N

“It is difficult to determine the legal effect of these
social fundamental rights in general manner, be it
that there is a strong tendency to deny them
enforceability and to require the interposition of the
legislator. Both in legal doctrine and in case law
the legislator is given a wide discretion with
regard to the concrete implementation of social
rights. It should also be pointed out that in Greek
law no legal remedy by which the legislator can

be forced to act exists”

AN NNT OY TN HYNOXID NNYIAD MDY NNN NPNIYN MTNVIA NPIND — A1 (1)
PN TV .PTHRN NIND DIMDYN MNYYI DIXINP YNND NI 1T NN ONX PAD D
: (315 /y)



“There is no explicit constitutional protection of
social security benefits. Although the Swedish
constitution imposes social care and social security
as main goals for society and protects private
property. There are doubts that these provision
actually can be used to prevent cutbacks in benefit-

rates and protect welfare in wider perspective”
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9Y GIN VAVNN N2 12 — N DITPN YY WA XY DNRYY DAMYM — NIPNRY OXTPN PN

NN DIV TIY DX ,0257X DD NPT 2IYNN VAVN MY IX DTN DO NP NP THN
MDA NYNA DY NNYPO PNMNRI PNV OINMYN

NDDN PNV (VIZ)D)

PYS NNPONN D NTRONN IRIYI THIPNPIPNN MNVDMIN DX POIND ¥ MINNN DD
NPYNOVNNN PIND MYSNY M0 NNT IDAPNN RY D1DID2 DPP ONIND MO NN
O DT LN DTPPY NN I DARYND DY DMPNIY NN NN NN 1WOD

JPVIDWYN NNPIAN NOYIND NPT NIV NOVIPI NPYTIN ,NNNYOWI

Y2591 DV DY MVIDWYN NNPIIAN GO0 1D NN DXDVNHN NTHY ,DI13T HY DM
LN DNMIND N D NN DTRD TIAD DY PN NIVNI NPDNT NNINND PR NV
NV D0 DOWNNND NI PPRINKN DY PINNN 2NN D DIXNIAD DDWNN ,NINND
YV NNANN DNYY NON NPTNN YY NTVINN MLAYNN NN TN 2N ININKD PHN
YY ONYT DHPIYYH NN NVIN DY D1OINODN NININD NYIAP TN .NNINN PN NYY
NYI HY NNTHRYNY 0PN DIIVWINN DIYSNHND 1M NIND RN ,ADUNNMY PPINNH
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“.... The suggested role also involves a massive
mansion of judicial review, since it would bring
under judicial scrutiny all of the elements of
modern welfare state, including the regulation of
trades and professions, the adequacy of labour
standards and bankruptcy laws and, of course, the
level of public expenditures on social programs.
As Oliver Wendell Holmes would have pointed
out, these are the issues upon which elections are
won and lost; the judges need a clear mandate to
enter that arena, and s. 7 does not provide that

clear mandate.” (Hogg 44-12/1)
((MPHRI MY PR MYITIN

MNP 71255 1PHOON MDTNN SYNND DYPN DIPN DY NNND NIDTH NI DNIWAI
Sy % DXVNN DI NAD TOVN .WHN 20NN ,IVTN PRY NXIN TIAD MOTN DV NP0
VP 7972 PYNI T8 01 DOWIY 1IN 23 D NYTY” LYW INNY TITND VAVYHNN M2
N3 DTPNY NON W TN NIV ,ITIN 783 APy NNT 7972 NIYEY NN )19 .AYND
NN TITN ON D) ,NNT DY .N9P1N Y5 YW MAY0an 295 ,NApnd N9pnn marnta
N3 TIND) YO0 NN IND D) NON NN PNH P ND NN YDV 2wWN NN
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951 ,7°5NN TID’2 .NDION PN DXITOM PIADYY MDONNY PPN 1N NPYPNN TON
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(154 (3)n1 179 ,m0351 971 /) NIMRODI 975/89 N732) NNWNXIN NNMIPN INND
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