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"Each State Party to the present Covenant undertakes to take
steps... to the maximum of its available resources, with a view to
achieving progressively the full realization of the rights recognized
in the present Covenant by all appropriate means, including
particularly the adoption of legislative measures."”
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Violations through acts of omission

15. Violations of economic, social, cultural rights can also occur
through the omission or failure of States to take necessary
measures stemming from legal obligations. Examples of such
violations include: ...

(f) The failure to monitor the realization of economic, social and

cultural rights, including the development and application of

criteria and indicators for assessing compliance;

The Maastricht Guidelines on Violations of Economic, Social and Cultural

Rights, EC 13/2000/12

http://www1.umn.edu/humanrts/instree/Maastrichtguidelines_.html
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“When trenching on first amendment interests, even incidentally,
the government must be able to adduce either empirical support
or at least sound reasoning on behalf of its measures. As in
Quincy Cable TV, we reluctantly conclude that the FCC has not
done so in this case, but instead has failed to ‘put itself in a
position to know’ whether the problem that its regulations seek to
solve ‘is a real or fanciful threat’... Accordingly, we have no

choice but to strike [it] down.”

Century Communications Corp v. FCC, 835 F.2d. DC 292 (1987) (nao nwx1nn)
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Harold J. Krent, Turning Congress into an Agency: The Propriety of Requiring
Legislative Findings, Case Western Reserve L Rev, 46 Case W. Res. 731 (1996)
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"... it is the province of the Judicial branch to define, and safeguard,
rights provided by the New York State Constitution, and order

redress for violation of them".

Campaign for Fiscal Equity v. The State of New York, Respondents. No.74 Court of
Appeals of New York (2003),p. 42.
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"... It is sometimes suggested that matters involving the allocation of

10



resources should be left to the political authorities rather then the
courts. While the respective competences of the various branches of
government must be respected, it is appropriate to acknowledge that
courts are generally already involved in a considerable range of
matters which have important resource implications. The adoption
of a rigid classification of economic, social and cultural rights
which puts them, by definition, beyond the reach of the courts
would thus be arbitrary and incompatible with the principle that
the two sets of human rights are indivisible and interdependent. It
would also drastically curtail the capacity of the courts to protect
the rights of the most vulnerable and disadvantaged groups in

society.”

General Comment 9 The Domestic Application of the Covenant (E/C.12/1998/24;
3/12/98), Paragraph 10 (n901n nwTNN)

mMoapN 0 YR PVOYN NPIVID TPVIDY NNPI NN MPON NPV NN NIND
YTPON NI9N I PIN TPNPIN NION WDPY ,NPDIDI DTN NIMNDTY MYINN MLINN
.0aVWNN N HY

INND .YOND) VIR NYIAY YYN NV TURD TNPHI NPTNIN MUY NP2 NHYON
MIAOWN DY NNNY NMIYNIL UNIA PN OYD N A0 DPPY LITIVD DY INPHY
YHAPN 29D JNYOUM PVINMSN INYIUNY - TPUNIYN NHaNa NP2 MYONMNN
,2I2Y1-0IN TOID ,0AVNN NIV TID NPIN NPTNN MYIY 2N - DN N MOINNN

1309 MY NOVHYY DAY

NVINT MOLONN NYAP NYAY TOD NNTH LIAVYNN M DY IPPIN ANV ONNMINHN J2I02
D»ONN MINT DI IR M) PPN ITITIND PON DY NN NTIPN PIN IV MM
SV TID> NI NYINN NI 199) NND NNX DY NIV D52 NIV MY IR DXA1NNN

120 POND NP DHOPNTAY HPNYN D01 DY MOLSNN YaPD NAINN ,NT D02 .VION

MDY NNYIND DOYNNN VIPIN NPTHN 1D ,NMVIAND VIYNN M DY YPPIN ,T20 7ayn

: TAC nw19a NP9 ©IVT INPIND LIYNN NP2 YIAPY 29 . TYDN
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The Constitution contemplates rather a restrained and focused
role for the courts, namely, to require the state to take measures
to meet its constitutional obligations and to subject the
reasonableness of these measures to evaluation. Such
determinations of reasonableness may in fact have budgetary
implications, but are not in themselves directed at rearranging
budgets. In this way the judicial, legislative and executive

functions achieve appropriate constitutional balance.

Minister of Health v. TAC Treatment Action Campaign CCT 8/02, 5 July 2002, p.26.

ND NOWNNN YD, NPMION DINTA dNPINN VavHNN N2 yap Grootboom NWINA 1PN

("TAC nv19” :oND)

PYOY DONNNA IPTY DPPIN HY DIPINY NN SWNN 19INT PADY NMNINNI NTHY
,OUMY 1915 010 NYWYNNN NX 2N JUN I¥ NI NPIIN-DIT NPINY (2)26

9991 119399 Y2P0PN 19IN 519 NPy

Neither section 26 nor section 28 entitles the respondents to claim shelter

[95] or housing immediately upon demand. The High Court order ought
therefore not to have been made. However, section 26 does oblige the
state to devise and implement a coherent, co-ordinated programme
designed to meet its section 26 obligations. The programme that has been
adopted and was in force in the Cape Metro at the time that this
application was brought, fell short of the obligations imposed upon the
state by section 26(2) in that it failed to provide for any form of relief to
those desperately in need of access to housing.

[96] In the light of the conclusions I have reached, it is necessary and
appropriate to make a declaratory order. The order requires the state to
act to meet the obligation imposed upon it by section 26(2) of the
Constitution. This includes the obligation to devise, fund, implement
and supervise measures to provide relief to those in desperate need.

Government of the Republic of South Africa v. Grootboom 2001 (1) SA 46 (CC)

2000 (11) BCLR 1169 (CC), Paragraph 95-96. (n90yn nwxTnn)

) MPONY YINY INRY Fiscal nw192 ,791-1) Ny Y Any»a maxn vavnn nd°a D) 1o

170 (7sound basic education”) »XI TN TPNPINT MDD DX NNMPN NN N THN
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"... ascertion the actual cost of providing a sound basic education in
New York City. Reform to the current system of financing school
funding and managing schools should address the shortcomings of
the current system by ensuring, as a part of that process, that every
school in New York City would have the resources necessary for

providing the opportunity for a sound basic education”

Campaign for Fiscal Equity vs. State of New York, supra, p. 51

DDVOY 299D NN MMV MIT TYUND YPIANND VITIVD NIAPD NPTHN 2PN ,TI9D
,NPYIOI-NPNIIN NMIDT DY IWUPNA TN TINY NNON NAY ,NPI2N NININD 1DIN
IND TN NNVIANY YIVTH DXSPNN IND NIAPY NPTHY MNND 1D XN VOV N2

NNN 5 ,59952 MOONN 7Y PVIPINT TON DY NIVPP NPVIANY NIN VAVYNN N2 DY YPPIN
Y270 . MPPYI NN NPINN TINN WIAPN ,OTX NIMNITY MYIND MOVONN NN NND

: TAC nwi9a vovnn N

“The courts will guarantee that the democratic processes are
protected so as to ensure accountability, responsiveness and

openness, as the Constitution requires in section”.

TAC, supra, p.25.

SV TPNDNN MOPYN NN NDTHI TIAD PUNN DYPY MIIN DY NNPPY VITIVD NP
NYYTRN DX PAND NDXY NIVARND NIPTHN NOPNY NPITHN DY NPMIVHYVNY MOOUN
NPT DY NPINK NNPD NYWNNN DX PPINHN NN NAPNNI

,D0ONMN DPR DNDXPN DONPOY 1D, ¥aAP 12D TA2IN VIVNN DDA D PIND IMND KD
MO IITHYD PY 9O RO DTN MM NP9 IVTH IWURD MNTND DMWY NON
11V T22) LOVYN NP2 PO ,HWNY T .TIADOYNN DPPY M D T DD Y

DTN NPT NTAND 192N ,900 N9 DTN NMDT DY NN
92YTH YR IO MADIN NDNYNI IRV NN RPN NN
NN OOV NN NIINNY MY 1N IR YD, TAD2 2905 Mprva

SN0

113,94 (4)01 779 ,1NVAN W ) 1N DN ,4541/94 N2
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