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A.  Introduction

1. According to data supplied by the Israel Police, over the past year more than 1,200 Palestinian minors from East Jerusalem have been investigated on suspicion of participating in throwing stones. According to Israel's Youth Law these minors should have enjoyed special protections during their arrest, detention and throughout the investigative process. Nevertheless, in practice, many were denied their rights as minors during said process. Complaints filed by various minors in East Jerusalem point to a lack of police implementation of Israel's Youth Law, which governs the proper treatment of juvenile suspects.

2. The Youth Law (Adjudication, Punishment and Methods of Treatment) (Amendment 14) 2008 (heretofore “The Law” or “Youth Law”), was designed to ensure that treatment of minor suspects reflects the provisions of the International Convention on the Rights of the Child as well as Israel’s Basic Law: Human Dignity and Liberty.  The Law’s underlying rationale seeks to "protect the rights of the minor, whether suspected or accused of committing a crime, taking into account his yet developing capacities and the overriding principle of protecting the welfare of the child; similarly, the aspiration underlying the law is that the juvenile's delinquency may be reformed by means of appropriate treatment and punishment as detailed in the Law.”
 

3. The Law establishes norms and guidelines for the arrest and investigation of minors aimed at bolstering the protection of their rights and ensuring that they are not treated as adults during their detention and interrogation, but rather that their treatment is age-appropriate, taking into consideration their special needs.
 These norms are intended to guide police treatment of all minors.  In practice, however, the police in East Jerusalem make use of the exceptions established by the Youth Law and turn them into the governing norms.  As a result, minors in East Jerusalem do not enjoy the protections afforded to them by law.  The routine use of the exceptions in the Youth Law in arresting and interrogating minors renders the Law void of content, and reflects the attitude of the police who have not internalized the provisions of the Law.    

4. This document will focus on police violations and deviations from proper implementation of the laws pertaining to the holding and arrest of minors: firstly, Youth Law regulations on interrogation and detention (Chapter III of the Law), secondly National Police Headquarters Ordinance No. 14.01.05 titled "Police Work with Minors”, and thirdly National Police Headquarters Ordinance 14.01.34 titled "Detention, Arrest and Release." 


B. Summons for Questioning by the Police
Rule: 
Article 9f(a) of the Law: 
"A minor suspected of committing a criminal offence will be summoned for questioning and will be interrogated with the knowledge of his parent ..." 

Article 9f(c)(1) of the Law: 
"When a suspected minor arrives at the police station or is brought there, regardless whether or not the minor is under arrest, as per Section 67(b) of the Arrests Law the officer in charge will notify the minor’s parents without delay, after informing the minor that he intends to do so.” 

5. The Law establishes that a minor suspected of committing a criminal offence will be summoned for questioning. The use of summonses for questioning, carried out in an orderly manner, is particularly important in the investigation of minors, since it allows the young person to mentally prepare for the interrogation, and allows the parents to make the necessary arrangements so they can accompany their son or daughter and be present during questioning. 

6. The detention or arrest of a minor for the purpose of bringing him in for questioning is an extreme measure that entails severe injury to the minor’s liberty, reinforces his labeling as a criminal, and is liable to cause  psychological damage. Despite the fact that this is a severe and exceptional measure, detention and arrest has become a routine activity in East Jerusalem for dealing with minors suspected of stone-throwing. This practice also ignores the instructions of National Police Headquarters Ordinance No. 14.01.34 regarding detention, arrest and release of suspects. The Ordinance states that: "As a rule, in cases where it will not interfere with the police's continued handling of the investigation, it is preferable to summon the suspect to come to the police station over having a police officer bring him in.”  Scrupulous observance of this provision is all the more important in the investigation of minors. 

7. Detention of a minor and bringing him to the police station for questioning is permitted under Section 67(b) of the Criminal Procedures Law (Enforcement Powers – Arrest) 1996, which deals with “Detention of a Suspect at the Scene”. This section refers to situations in which two conditions have been met: First, that there are reasonable grounds for believing that the suspect may have committed an offense, and second that identification of the suspect at the scene was insufficient or that it was not possible to question the suspect at the scene.  The need to detain a suspect and bring him to the police station exists, generally, when it is not possible to summon him for questioning at a later date or when there is a tangible, real need to investigate him immediately. 

8. In practice, in East Jerusalem the police do not utilize the method normally prescribed by law for investigating suspects, i.e. by summoning them for questioning. Police detain the youth at their homes and take them to the police station for questioning. In many cases, this method is used when the minors are suspected of offenses committed weeks beforehand, and thus it seems that employing of this method was not absolutely necessary and was carried out contrary to the provisions of the law. 


The police sought to detain M. R., a 12-year old boy, for the purpose of questioning. To this end, they came to his home at 3:00AM with backup reinforcements to take the boy to the police station. Arriving at his front door, they began knocking incessantly on the door with such force that it woke the neighbors. When a small window on the door slid open to ask who was pounding on the door so aggressively, a shouting match erupted between the police and the boy's father who did not agree with the conduct of the officers. The dispute between the sides continued for about ten minutes, and the boy's father still did not agree to open the door. Only then, the police served a summons demanding that the child arrive at the police station for questioning within 24 hours.
 

A. D., age 14 from Silwan, testified that when police came to arrest him in the early hours of the morning, his father called out repeatedly to the police that he would bring the boy to the police station in the morning, and that he did not agree to having the boy detained at such an early hour – but to no avail. 

C. Juvenile Arrest as a Last Resort 


Rule: 
Article 10(a) of the Law:
"No decision shall be made to arrest a minor if it is possible to achieve the goal of arrest through means that are less damaging to his liberty; and any such arrest will be for the shortest possible period of time required to achieve that goal; in any decision to arrest a minor, the suspect's age and the impact of the arrest on his physical and mental well-being and development must be taken into account.”

9. Whenever seeking to deny a person's liberty, the authorities must exercise their powers with extreme caution. The arrest of a person represents the infringement of a fundamental human right enshrined in the Basic Law: Human Dignity and Liberty. Therefore, the arrest of a minor should only be utilized by the authorities as a last resort, and not as a routine tool in police investigations.  In F.H.Cr. 2316/95 Ghanimat v. State of Israel, PD 49(4) 589, 618, 649 (12.11.1995) Justice Eliahu Matza addressed the use of arrest as a tool and ruled: 
"The arrest of a suspect constitutes a very serious measure. Accordingly, it should not be used except in instances when absolutely necessary."  
Former Chief Justice of the Supreme Court, Aharon Barak, noted in the same ruling that: 
"Arrest for investigative purposes should only take place in exceptional circumstances. Arrest is not a means of investigation."
These words take on additional force when referring to the arrest of minors. 

10. Though arrest is the means that most harms a person's liberty, the police have nonetheless chosen this specific tact, arresting many youth in East Jerusalem in order to bring them in for questioning, though the same goal could have been achieved by summoning them to appear for questioning, or by simply detaining them for questioning.  Many minors have been arrested on suspicion of stone-throwing in incidents that took place long before their arrest.  This raises the concern that arrests – an extreme measure - are being employed in order to create an air of intimidation over the youth and to thus deter them from taking part again in the activities they are suspected off. 


M. R., age 14 from Silwan, was arrested on 16.1.10 at 3AM on suspicion of stone-throwing and taken to the police station without any parental escort. The incident in question had occurred two weeks prior. It is unclear why the police needed to arrest him when it could have summoned the boy for questioning and examination.

11. From various testimonies and personal encounters with minors who were arrested, time and again children who were detailed or arrested state they feel that their arrest was used a as a routine method of information-gathering, intimidation, and deterrence, and not as a means of last resort.


A. A. age 15 from Issawiya: "The interrogation lasted three hours, all of it was about stone-throwing which I'm not connected to in any way. I have no idea what made them suspect that I was involved in throwing stones. From my interrogator's questions and manner, I understood that they had no proof with which to accuse me of stone-throwing, that they just came and took me. Every day they come take kids from our neighborhood who I know are not involved in any disturbances, but they still come to take us in, randomly, in order to intimidate and deter us”. 
.

12. Interrogations and arrests of this sort have serious implications for the well-being of children, chiefly mental and behavioral. Arrest and interrogation procedures are difficult for adults to endure, all the more so for young children. It is not without cause that legislators have carved out a special area of the law regulating the arrest and interrogation of children and youth. The evidence we have collected suggests that the arrests and interrogations described in this report have been carried out not in accordance with the law, and that they seriously affect the children in question, who after their detention or arrest live in constant fear of security forces, suffer from nightmares and insomnia, experience a drop-off in their performance at school, and suffer behavioral changes in relation to their society and environment.
 
M.E from Silwan was taken from his home at night time a day after his 12th birthday. He says that policemen employed harsh violence against him. A marked change in his behavior became immediately apparent following his arrest.  On 17.01.10,  together with his parents, M.E. visited his family doctor where he was diagnosed as suffering from insomnia, nightmares, nocturnal bed-wetting, excessive dependence on his parents, deterioration in school performance, violent behavior at home and outside, and stress-related signs including hair pulling, poor appetite and disturbing thoughts.  He was referred for neurological examination. On 22.02.10, after his mental condition worsened and he continued to suffer from nightmares and behavioral changes, M.E. met with a psychiatrist who determined that he required urgent psychological care to deal with the trauma he was suffering from.
  .

In an expert psychological evaluation dated 11.1.11, more than a year after M.E.'s arrest, it was noted that the child's suffering was very acute, and that he was still experiencing pain from what had happened to him. His faith in the world had eroded as well as his trust in other people. Although there had been significant improvement in certain areas of the child's condition, he still exhibited behavioral signs of trauma, including difficulty in ability to concentrate in school, behavioral regression when hearing noises, flashbacks and anxiety upon seeing the police in his neighborhood, hair-pulling, and difficulty in rebuilding his trust vis a vis the world.

 

D. Parental Presence in Interrogation of Minors

Rule: 
Article 9h(a) of the Law: 
"A suspected minor… is entitled to have a his/her parents or other close relative present at the interrogation, and is similarly entitled to consult with them, preferably before the start of the interrogation ..."

Exceptions: 
Article 9 h(a) of the Law:
"... Unless the minor has expressed his objection to such on reasonable grounds, or unless he is already being held in custody; and only if the authorized officer believes that allowing the presence of a parent or relative will cause one of the following: 
(1) harm to the investigation or the best interests of the minor; 
(2) any of the reasons enumerated in section 9g(a); [injury to the physical or mental well-being of the minor or of any person; obstruction of justice; or when the minor is suspected of a security offense – N.A]
(3) any of the reasons mentioned in subsection (c)(2) (a) through (e) [detailed below – N.A]; 
(4) when the interrogation may expose intimate details about another minor's life." 
Rule: 
Article 9h(b) of the Law:
"A parent or other close relative of a suspected minor, to whom the instructions of  subsection (a) apply, will be invited to be present at the interrogation, and said interrogation will be delayed until their arrival."


Exceptions: 
Article 9h(c) of the Law: 
Notwithstanding the provisions of subsection (b), the authorized officer has the authority to order – while putting in writing the reasons for his decision - , the beginning of an interrogation of a minor, as stipulated in the same subsection, without waiting for the arrival of a parent or another relative – 
(1) if the parent or other relative did not arrive within a reasonable time given the circumstances from the time they were notified; 
(2) if the officer is convinced that such delay may result in one of the following, provided that the interrogation of the minor without the presence of parent or relative will last only as long as there is reason to justify not delaying, such as:


(a) harm to the physical or mental well-being of the minor; 
(b) the derailment or obstruction of the investigation, or of the arrest and investigation of other suspects in the incident for which the minor is being questioned; 
(c) preventing the discovery of evidence or seizure of relevant artifact, related to the crime that the minor is suspected of committing; 
(d) prevention of any additional offences; 
(e) delay in release from detention of the minor or of other suspects; 


(3) if it is not possible to locate any parent or relative with reasonable effort.  

Additional instructions: 
Article 9h(f) of the Law: 
"The presence of the minor's parent... at the minor's investigation, will not interfere in the course of the interrogation, nor will they leave the interrogation room." 

Article 9h(g) of the Law:
"Should an investigator see the minor's parent ... disturbing the interrogation in a manner that does not allow for the interrogation to take place, or intervening in the investigation even though warned not to do so, or threatening the minor directly or implicitly, the investigator may ... remove the parent ... from the interrogation." 


13. Despite the obligation to enable a parent to be present at the interrogation of their underage children, the police routinely utilize the exceptions to the rule, thus in practice parents are not allowed to be present during the course of interrogation. The importance of parental presence at said interrogations is made clear in the explanatory notes to the amendment to the Law: "The need for such special provisions arises from the fear that, given the difficulty a minor may face withstanding the pressure of interrogation and his tendency to waive the rights conferred on him by law as a suspect whose guilt has yet to been proved, minors have sometimes been known to confess to crimes they did not commit.”
 The combination of arresting minors in the dead of night, interrogating them when they are exhausted after only a few hours of sleep, in isolation without the presence of their parents, sets a convenient and dangerous stage for extracting false confessions from minors and for damaging their psyches.
The Law further states that there must be written documentation and justification of the decision to not invite the parents to be present at the interrogation (Section 9h(d).  In practice, this documentation has been carried out using a standard form with the relevant justification marked off by a checked box, without any real explanation as to why the exception was used. Filling out a form as general and lacking as this one, does nothing to help us assert the real reasons why the parent's presence was not allowed. In practice, it exempts the police from respecting the basic rule enshrined in law.

On 10.1.10, between the wee hours of 3:30AM to 5:00AM, some 10 police officers carried out the arrest of six minors in Silwan. The minors were forcibly removed from their homes by the police and taken to the police station without parental escort. The interrogation of M. E., age 12, was conducted without the presence of his parents, with the justification that his parents had not arrived at the interrogation within a reasonable amount of time.

The interrogation of E. A., also 12-years old, took place as well without the presence of his parents, due to "fear of harming the investigation or the well-being of the minor." The fear that their presence could possibly harm the boy's welfare was apparently based on E. A.'s words that his parents would beat him if they heard about his arrest.  However, documentation of the child's interrogation reveals that despite his fear of his parents' reaction, E. A. asked explicitly several times for his father to be present.  Nevertheless, as noted, his father was not allowed to be present during interrogation. 

On 16.11.2010, four minors were served arrest warrants on suspicion of throwing stones. The minors were arrested at night and taken without their parents for questioning by the police. The written police report of the arrests alleged that all the parents were informed of their right to be present during their child's interrogation, but each claimed they were not interested in being present.

One of the minors, M. R., age 14 from Silwan, was arrested on suspicion of throwing stones in an incident that occurred two weeks before. His parents were not present during the interrogation.  M. R.'s mother later claimed in court hearings that she had not been invited, and if she had known of her right to be present, she would have accompanied her son. Her claim was not denied by the police. 

14. Besides utilizing the exceptions to the Law as frequently as the rules themselves, the police have interpreted those exceptions far too broadly and implemented them with far too much license. Parents arriving at the police station following their child's arrest have been forced to wait outside the entrance to the station for hours, without any explanation given. Parents who have been brought into their child's interrogation have experienced insult and injury to their dignity, forced to remain quietly seated while police investigators bang on tables, shouting at and threatening their children. Parents objecting to these practices were immediately removed from the interrogation, leaving their child alone for the remainder of the interrogation with the same investigator.

So testified A. D., age 14.5 from Silwan: "Only after four hours they finally let in my father, who was waiting the whole time outside the police station. After my father arrived, they questioned me for an hour and then ended the investigation." 


Jamal Alashkar, a father of two children who were arrested, testified that he stood and waited for three hours outside the entrance to the Russian Compound police station before they permitted him inside for the questioning of his sons. Upon entering the station, he was himself questioned on suspicion of inciting his sons, and only after his own interrogation was he allowed into the interrogation of one of the sons.  When the investigator began shouting at the child and threatening him in order to extract his confession, Alashkar objected to the way the interrogation was being conducted and a verbal argument erupted between him and the interrogator.  He was removed from the interrogation room.

15. Even more serious is the police's conduct of child interrogations while transporting the children in police cars prior to reaching the police station, effectively preventing the presence of parents or relatives during questioning, since the police do not allow relatives to accompany children in police cars. It should be stressed that during the first few minutes after their arrest, especially when carried out at night, children are extremely tired, stressed, and scared.  Any police investigation at this time is patently invalid, and constitutes an abuse of police power and lording that power over a weak population at its most vulnerable moment.

In November 2010, A. A., age 15 from Issawiya, was arrested at 4:00AM in the early morning. He reports: "They put me in one of the police vehicles, and after five minutes the driver started asking me questions, like  do I smoke, where is my school, and how do I walk to school each morning. The driver continued questioning me for about 20 minutes, and I answered, until a few minutes before we reached the police station." 


The interrogation of M. E., age 15 from Issawiya, was also conducted in the police car on the way to the station. He recalls: "While in the car they asked me some questions about stone-throwing incidents that I knew nothing about.  With the state I was in, it was very hard for me to answer or even to think about how to respond to the questions of the driver.

16. Regarding parental presence during child interrogations, it is important to note that the relevant section of the Police Ordinance entitled "Police Conduct regarding Minors" is at odds with the Youth Law. 


Section 3(c)(1)(c) of the Police Ordinance states:
"In questioning a minor aged 14 or younger, it is obligatory to allow the presence of a parent or guardian. When the minor is older than 14, there is no obligation to allow the presence of a parent or guardian." 

Nevertheless, in practice, the police seem to have stopped using this more permissive rule.  From testimonies and conversations with parents of arrested children, we believe that as of late, the police have been allowing the presence of parents in specific cases during the interrogation of their children aged 14 -18.

In light of this situation, where the provision of Police Ordinance is in violation of the Law, and in any case is not being implemented by the police, we believe that relevant section of the Police Ordinance should be canceled or revised so that it is in accord with the provisions of the Law. 

E. Arrest and Interrogation at Night 


Rule: 
Arrest: Section 4(a)(7) of the Police Ordinance "Police Conduct regarding Minors": 
"Arrests will be made during the day, unless a postponement of the arrest might obstruct the investigation. Permission to arrest a minor at night can only be granted by the police's Chief of the Youth Department or a Youth Officer or the Chief of Investigations." 

Interrogation: Section 9j of the Law: 
"A minor suspected of a crime should not be interrogated at the police station at night ..."

Article 9d(a) of the Law: 
"... The night" – 
(1) for a minor under the age of 14 years - the night is defined as between 8PM and 7AM the next morning; 
(2) for a minor older than 14 years - the night is defined as between 10PM and 7AM. "
 

Section 3(c)(2)(a) of the Police Ordinance "Police Cubduct regarding Minors": 
"As a rule, the investigation of minors will take place during the day." 

Exceptions: 
Article 9j of the Law: 
"... However, an authorized officer is permitted to order the interrogation of a suspected minor at night, in a written decision with explanation, under any one of the following conditions: 
(1) the offense that the minor is suspected of committing occurred close to the time of the arrest or detention; 
(2) the offense that the minor is suspected of committing is classified as a crime [an offense whose punishment is three years imprisonment or more – N.A], or classified as one of the serious misdemeanors specified in the Additional Clause, and the authorized officer is convinced that the postponement of the investigation could lead to one of the situations enumerated in Section 9h(c)(2); [injury to the physical or mental well-being of the minor; obstruction of justice; non-disclosure of evidence; inability to prevent future crimes; continued incarceration of the minor or other suspects – N.A] 
(3) the minor and his parent agree to the interrogation at night, provided that no such interrogation will be allowed after midnight. " 
Section 3(2)(b) of the Police Ordinance Regarding Minors: 
"... [when] the postponement of the interrogation may obstruct justice or when it is required for the minor’s own well-being or safety..."  
17. The rule is that any interrogation of minors must take place during the day, as is the case with their detention. Exceptions to this rule are permitted only in exceptional circumstances. Although the Police Ordinance explicitly states that  arrests of minors are only to be carried out during the day, in East Jerusalem many such detentions are carried out at night, according to the evidence collected by ACRI. The police do not deny carrying out arrests and conducting interrogations of youth at night, but rather they rely on general arguments justifying these practices – such as “derailment or obstruction of the investigation" or that nighttime arrests are made "out of operational considerations” and for carrying out the investigation in the best possible manner,
 and as such they render the Youth Law void of all content. 

M. E, age 12 from Silwan, was detained at his home on 10.1.10 at 4:00AM on suspicion of throwing stones the previous week. It is unclear what the urgency was in the decision to detain and interrogate a juvenile at night, especially when the alleged incident took place a week earlier

18. In many cases, minors are arrested or detained between 3:00AM and 5:00AM, and are brought in for questioning in the wee hours of the morning. The interrogation of minors is prohibited during these hours, other than in the most exceptional cases enumerated by the Law. Nevertheless, the police carry out these interrogations after removing the children from their beds and bringing them to the police station, and making them wait hours before the start of the interrogation after a sleepless night. All this raises the specter of extracting false confessions while at the same time violating the rights of minors. 

 M.E., age 16 from Issawiya, was arrested at his home at 3:30AM . He arrived at the police station an hour and a half later, because after his arrest the police made five additional arrests in his village. Upon arrival at the station, his interrogation began at 5:00AM at a time when the interrogation of minors is prohibited by law.
19. It should be emphasized that the concern about extracting false confessions from minors is mentioned in the explanatory notes to the Youth Law legislation, where the need for a parent to be present at such an interrogation is also detailed. Thus the bill sought ways to prevent such a dangerous situation: “The fear is that given the difficulty a minor may face withstanding the pressure of interrogation and his tendency to waive the rights conferred on him by law as a suspect whose guilt has yet to been proved, the minor may sometimes confess to crimes he did not commit."
 It is not without cause that separate legislation has been enacted governing the treatment of minors in criminal procedure, and that clear and exacting rules have been established which the authorities are obligated to follow in all their interactions with youth. In such situations, the police must act in accordance with the rules and the spirit of the Law.

  
F.  Handcuffing of a Minor in a Public Place


The rule and the exceptions:
Article 10b of the Youth Law; 
"... A decision will not be made to handcuff or shackle an arrested minor if it is possible to achieve the same goal in a less harmful way; any such handcuffing of a minor will last for the shortest time required to achieve the above goal; in deciding to handcuff a minor, the officer must take into account the suspect's age and the effect that handcuffing will have on the minor's physical and mental well-being." 

Section 9a of the Criminal Procedures Law (Enforcement Powers - Detention), 1996: 
"An arrested person will not be shackled or bound in a public place, except in accordance with these instructions: 
(1) The police officer believes there is reasonable suspicion that the arrestee might do one of the following: 
(a) escape or help another arrestee escape; 
(b) cause damage to person or property; 
(c) destroy or conceal evidence; 
(d) receive or deliver an object that could be used in committing a crime or disturbing the peace at the place of arrest; " 

Section 9a(5) of the Criminal Procedures Law (Enforcement Powers - Detention), 1996: 
"For the purposes of this section, 'public place' refers to anywhere the public or part of the public has access to." 
20. Despite the severity that the law attributes to the use of handcuffs in arresting minors, many of those arrested or detained in East Jerusalem have complained that they were handcuffed by police while being brought to the police station, or while inside the station.  The shackling of minors is against the law and is without justification other than in exceptional cases, and only after all alternative methods of restricting the minor have been exhausted. The wording of the law stipulates – in light of the severe consequences that can result from shackling –that any such handcuffing should be for the shortest possible time period and should take into account the age of the arrestee and the effect on the juvenile's physical and mental well-being.

21. It is important to stress: the two sections of the law quoted above which make some allowances for shackling minors refer only to the handcuffing of arrestees. From this, it is evident that the handcuffing of detained minors is prohibited by law. Nevertheless, we have seen from the testimonies of children detained in East Jerusalem that the police make no distinction in this regard between arrest and detention, and that the police routinely handcuff minors even when only bringing them to the police station for questioning.
22. Moreover, the handcuffing or other shackling of minors while they are only suspects, i.e. when their guilt has not been established, when carried out in their environment in front of people they know, creates a stigma of criminality and is especially humiliating, causing injury to the juvenile's human dignity.
A.A., age 15 from Issawiya, tells of how after being removed from his house by police and without any justification, the police immediately cuffed his hands in front. He was arrested for 24 hours and then released .

 M. E., age 16 from Issawiya, testified that during his interrogation he was handcuffed with both hands in front of him. He was arrested and held for five days in custody. 
 

A.D., age 14.5 from Silwan, recalled how he was handcuffed with his hands behind his back upon arriving at the Russian Compound police station. He was arrested and held for two days.

In an incident that occurred on 28.2.11 at 3:20PM, the police detained five minors from Silwan. Witnesses at the scene reported that the police aggressively pushed and pulled the kids up the street, while handcuffing their hands in view of all to see. 
From the testimony of an adult who was detained during the same incident, upon arriving at the police station at 4:00PM he saw that the five children were being held near the elevator – all still handcuffed – two of them sitting on the floor, one of them tied to a chair, one sitting on a chair with particularly tight handcuffs causing him pain, and the fifth child seated amongst the other children, also handcuffed.
 
G. Delay and Arrest of Minors Under the Age of Criminal Responsibility


Rule: 
Section 34f of the Penalty Code 1977: 
"A person shall not be held criminally responsible for acts committed before he was twelve years old."

Section 3b(1) of the Police Ordinance "Police Conduct regarding Minors": 
"A minor without criminal responsibility who is suspected of committing an offense should be treated as a witness. He should not be arrested, nor should a criminal file be opened against him. ..." 

Article 3b(2) of the of the Police Ordinance "Police Conduct regarding Minors": 
"It is permitted to detain a minor who is under the age of criminal responsibility, for the purpose of examining his details or having him meet with a child-welfare officer invited into the investigation." 

23. Despite the fact that the Law and police guidelines are perfectly clear on the matter, minors under the age of criminal responsibility have been detained and arrested in East Jerusalem, and the police have treated them, in practice, as full criminal suspects. Even when the police have been aware that the minor in question was under the age of criminal responsibility, they have made no distinction between these younger children and older ones in the way they have conducted their investigations, Children have been detained for hours on end, handcuffed, they have been threatened during interrogations, screamed at, and coerced by any means into revealing information about the incidents taking place in their neighborhoods. In this context it is important to emphasize that the younger the child is, the greater the chance that he will experience trauma and psychological damage from such treatment.

Moreover, the police are not careful to determine during the arrest or detention of minors whether the child in question is above or below the age of criminal responsibility. In many cases, they only discover that the child is under the age of criminal responsibility upon arrival at the police station, a situation which could have been easily averted if the police had made the effort to check in the first place. 

In one incident, police arrived in the early hours of morning at the home of  M.E., a young child from Silwan, and took the boy to the police station. The parents explicitly made clear to the police that the child was still under the age of criminal responsibility, and asked to bring him later that morning to the station, but the police refused and took the child in for questioning. 
On 9.2.11 police arrived at the of home of A. A., a 9-year old boy from Silwan, at 5 AM and summoned the boy for questioning for a third time, despite his young age. Each time, the questioning of the boy has focused on the activities of other children, suspected of involvement in neighborhood incidents. After an hour and a half of questioning, the child was released to his parents' custody after his parents were asked to sign a bail guarantee in the amount of 3000 NIS. 


24. Additionally, very disturbing evidence have amounted that a number of children under the age of 12, despite being so young of age have been detained and interrogated and, and subjected to harsh violence from the police, some at the time of they were apprehended in their neighborhoods and others within the police station. Although the police have claimed that taking in these children is necessary though clearly against the law – there is no justification whatsoever for the use of violence against any detainees, especially when they are children. 

M.M., age 10 from Silwan, returned from a police investigation in October 2010 with bruises on his back, which he claims to have suffered when he was arrested off of the street in his neighborhood.
 


Similarly, A.R., a 7-year old boy from Silwan, testified to the violent behavior of the police when they attempted to arrest him on 25.11.10. He was slapped and kicked by a policeman who suspected him of throwing stones.
 

In an article published on Ynet from 3.3.11, it was reported that M., a boy under the age of 12, “was arrested on Monday on suspicion of stone-throwing. After feeling ill, the child was released and according to his parents he later vomited up blood. At the hospital, it became clear that he had suffered a broken eye-socket. He told Ynet that he was tied and beaten about the head. The police claim that the minor was caught red-handed while throwing stones”.
  

H.  Summary 


25. From a review of the investigation files of minors and from complaints that we have received, it has become clear that minors from East Jerusalem are regularly interrogated without their parents' presence - at times when they are tired, exhausted and frightened after being removed from their beds in the middle of the night and brought to the police station, sometimes in handcuffs. Their right to have their parents present at their interrogation has been realized only in appearance or not realized at all, under various pretexts. 


26. It is apparent that the exceptions to the Law have taken the place of the provisions of the Law, and that the police do not enable minors to exercise their rights – that is to say, the rules and important principles established by Law have been exchanged for a series of reports and forms that the police fill out whenever they seek to circumvent those rules and utilize the exceptions instead.


27. We know of no single position holder within the establishment who is responsible for requiring a report on the frequent use of these exceptions to the Youth Law. In light of the pervasiveness of this phenomenon and the danger that it poses, we recommend that a body or person be appointed to have responsibility over the investigation of minor, that could monitor and supervise these investigations and have a clearer picture of the situation, and which would be authorized to review each case on an individual basis.

 
28. The police's use and abuse of the exceptions to the Law, as detailed here, void the Law of all its content and thus prevent minors from enjoying the protections afforded to them by law. The police must adhere to the letter of the Law and act to protect the welfare of minors in the spirit of the Convention on the Rights of the Child, as follows: 

 
A. The detention or arrest of a minor in order to bring him in for questioning is an extreme measure that entails severe harm to his liberty, reinforces his labeling as a criminal, and may cause young people psychological injury. The arrest of minors should only be employed by the authorities as a last resort and not as a routine tool in police investigations. The police must operate through the normative, statutory mechanisms established by the Law, which is to say that in the investigations of minors, the young suspects must be summoned to appear at the police station.
B. One of the most unique and important rights granted to minors by the Youth Law is the right for a parent to be present in the interrogation room during the questioning of a minor. However, that right established by law has been undermined to such an extent that it has been effectively abolished as a result of several practices: The police make frequent use of the exceptions established by law, many children are questioned in the police car while being transported to the police station, and parents or close relatives are often prevented from being present during a minor's interrogation,. The police must cease their overly-expansive interpretation of the exceptions and return to interrogating children only when their parents are present.
C. It should be further noted that in instances where police procedure is at odds with the provisions of law, as detailed above, the contrary instruction in the Police Ordinance should be canceled and/or amended so that it is in accordance with the law.
D. The Police are satisfied with generalized reasoning in their decisions to arrest minors suspects from East Jerusalem and interrogate them during the course of the night. This is despite the fact that both the Law and the Police Ordinance explicitly state that the arrest of juveniles should take place during the day. It should be emphasized that the questioning of minors at these hours, after they have been taken from their beds and brought to the police station, after having been made to wait several hours before the beginning of questioning, and after a sleepless night, is extremely problematic and liable to lead to false confessions. The police must act in accordance with the provisions of the Law in this matter as well, and cease its arrest and interrogation of minors at night. 
E. The shackling and handcuffing of minors is against the Law and is totally unjustified other than in exceptional cases where all other alternative methods have been exhausted. Despite the severity of the consequences of handcuffing juveniles, many of the children in East Jerusalem who have either been detained or arrested have complained that their hands were cuffed by police officers when they were brought to the police station, or within the station itself and during their interrogation.  The police must stop the routine use of handcuffs in shackling minors who are suspects and have not been convicted of any crime. They must cease the routine practice of handcuffing the minors they are arresting, and employ such measures only after all other alternatives have been exhausted. 
F. Last year, several very young children from East Jerusalem, under the age of criminal responsibility (12 years), were detained and interrogated by the police, and were treated as suspects in every respect. The police have not been careful to distinguish between these younger children and those who are of age – not in their treatment of these children in interrogations, not in arrest and detainment procedures, regardless of whether they have criminal responsibility for their actions. Similarly, there is evidence that violence has been employed by police officers against some of these younger children. The police must cease immediately any and all use of force against minors, and strictly limit its physical contact with minors who have not yet reached the age of criminal responsibility at the time of their detainment and questioning.  It must distinguish between these younger children and those over the age of 12, as required by law.

29. It is important to stress that the arrest and interrogation of minors, carried out against the law, have far-reaching implications that can significantly impact the welfare of children, especially mentally and behaviorally. As detailed above, many minors have suffered severe psychological reactions following their arrest, manifested in constant fear of security forces, nightmares and insomnia, deterioration in school studies, disturbing behavioral changes in relation to their environment and society, and more. In light of this, the police must treat children with necessary sensitivity in light of their age, their physical and emotional development, and because of the negative implications of interacting with law enforcement, particularly social and emotional consequences. All police interaction with minors must preserve their dignity and must give appropriate weight to considerations of their rehabilitation and reintegration into society.
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