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The Association for Civil Rights in Israel





9 March 2011 
MK David Rotem 
Chairman of the Knesset Constitution, Law and Justice Committee 
Knesset 
Dear Sir,

Re: Budget Principles Law (Amendment 39) (Reducing budgetary support for activities contrary to the principles of the State)

Ahead of the scheduled hearing of the Knesset Constitution, Law and Justice Committee of  March 14 regarding the Proposed Legislation: Budget Principles Law (Amendment 39) (Reducing budgets or support for activities contrary to the principles of the State) 5770-2010, more commonly known as “The Nakba Law”, ACRI requests to present its position before the committee, as follows:

The Proposed Legislation Violates Basic Rights
1. At the outset, we would like to make it clear that we strenuously oppose the bill in question, first and foremost for its severe violation of freedom of speech and its anti-democratic character, and for its part in a political persecution campaign that aims to de-legitimize an entire population of Israel's citizenry. We would like to warn that this proposed legislation is unbefitting and extremely dangerous, as will be detailed below.  
2. The bill concerns the limitation of specific types of speech and expression that are viewed unfavorably by certain political groups in Israel – namely, those groups which happen to represent the current political majority. The proposed legislation would severely harm freedom of political expression, artistic freedom, and the right to demonstrate, all of which are fundamental rights, enshrined in the Basic Law: Human Dignity and Liberty. 
3. Additionally, the bill seeks to single out and mark Israel's Arab citizens as dangerous and disloyal to the state, in that they seek to express their own narrative and interpretation of historical events (IIndependence Day / Nakba Day), a narrative that is frowned upon by certain political groups in the country. Moreover, the bill completely ignores the State's duty to recognize national minority groups, their culture and their narrative, as part of their right to self determination and cultural. 
4. If that were not problematic enough, the proposed legislation is exceedingly vague in the criteria it establishes, and thus if passed, the law would inevitably lead to selective and discriminatory enforcement, subject to the changing political whim of the hour. It would require civil servants, politicians and public bodies to become involved in administrative proceedings, which would then have to determine whether the law was broken based on ideological or political interpretation. 
Objections to the Proposed Legislation 
5. The bill includes five causes for sanction. Three of them relate to criminal offenses currently on the Israeli law books: Cause 2 – "Incitement to racism, violence or terrorism"; Cause 3 - "Supporting armed struggle or terrorist acts against the State of Israel"; and Cause 5 - "Acts of vandalism or physical debasement insulting the honor of the Israeli flag or other symbol of state".
 A. The bill seeks to broaden the criminal sanctions currently established by Israeli law for each of these offenses. This is inappropriate for several reasons: First, it should be remembered that each of these offenses involve speech or other forms of expression, and therefore their punishment must be meted out very carefully, and only in exceptional and extreme cases – as is the situation today. Any arbitrary expansion of criminal sanctions would severely harm freedom of expression and would have a chilling and censoring effect, which is both inappropriate and dangerous in a democracy.
B. Additionally, and more importantly - the determination whether an offense of criminal speech has been committed must be handled very carefully and only in extreme cases while ensuring that proper legal procedures are kept. This determination requires, inter alia, that relevant legal professionals be involved in the determination, especially when it may involve determining a criminal offense. In such a case, the state must not rely upon an administrative mechanism to settle the matter. Rather, the judicial supervision of the Attorney-General and the courts are essential in any legal proceedings involving offenses relating to speech and expression. Needless to say, this judicial supervision is absent from the proposed legislation.

6. The two remaining causes for sanction are overly broad, hazily defined and unconstitutional, and therefore they should be rejected.  These causes deal with limitations on freedom of speech through the attempt to dictate one specific ideological belief held by the sponsors/supporters of the bill. The bill seeks to exploit the political majority that its sponsors currently enjoy. This is a clear example of a “tyranny of the majority”, where the political majority would violate the basic rights of the minority – in this case their freedom of speech, and consequently also their cultural freedom and freedom to interpret history in ways that offend the majority.

A. Cause 1 - "Denying the existence of the State of Israel as a Jewish and democratic state" negates the expression of an opinion concerning the character of the state. This is an ideological position for which there are multiple and varied interpretations – as such, it is inappropriate and impossible to prohibit such expression. No political body of the government, administrative or professional, would be able to determine what constitutes “denying the existence of the State of Israel as a Jewish and democratic state." We have already seen in the recent bill sponsored by MK Ariel that, in his opinion, Christian missionary activity also harms Israel's existence as a Jewish state. The upshot is that this provision casts too wide a net, one that can be interpreted differently through the worldview of every individual. As such, it is inappropriate and impossible to enshrine this prohibition in law.

B. Cause 4 - concerns a ban on marking Israeli Independence Day as Nakba Day.  First let it be said that the commemoration of Nakba Day in no way denies the existence of neither the State of Israel nor its Jewish and democratic character, as the language of the bill attempts to cast it. More importantly, it is inappropriate for legislation to purport to settle controversial historical questions. Interpretations of historical fact and historic events are not within the realm of legislative intervention. Different people have different understandings of historical events, and it is not the place of a democratic state to dictate any one historical truth, as is done by darker, authoritarian regimes. Additionally, and more specifically, the Arab minority in Israel has the right to interpret the establishment of Israel as their own national disaster, even if that is unpleasant and uncomfortable for some of the country's Jewish citizens. Moreover, every minority group or nation has the right to its own national historical narrative, which is part of its national and cultural rights. It is prohibited to deprive these rights to the Arab minority in Israel, just to ensure that the majority can enjoy its own convenient historical truth.
7. The proposed legislation deals with matters of an ideological nature, whose interpretation is ideological, and seeks to involve both civil servants and political echelons in determining whether the law has been broken. All this will lead to extensive damage to freedom of speech in Israel. Within its purview, the law would include artistic displays, including plays and performances, dealing with related subjects. Every lecture, published article, academic discussion, literary novel, and song would be subject to its provisions, as would political conferences discussing these subjects. As a matter of course, any cultural or political protest, whether Left or Right (for the purpose of illustration, a protest in which settlers tear an Israeli flag as a sign of mourning, or the act of tarring the flag during a theatrical play) could be construed as a violation of the law, and participants would be subject to sanctions based on the specific interpretation of the law at that given time – in discriminatory and arbitrary fashion.

8. It is furthermore clear that the proposed legislation would have a “chilling effect”, acting as a deterrent to freedom of expression. Public bodies of all types – including local authorities, universities, schools, research institutes, art and cultural institutions – would begin to self-censor their discussions, performances, and the art works they produce, out of fear for losing their sources of funding.

9. Moreover, the legal procedures stipulated by the law are inappropriate and invalid. Civil servants are asked determine the ideological content of free speech. Not only do they lack the expertise to discuss these questions, but sometimes they themselves are political figures or are subject to political echelons that restrict their ability to express an independent, professional opinion. All the while, the legal and judicial experts – the Attorney-General and the Israeli court system – take no part in the proceedings, regardless of the fact that Israeli law, as a rule, subjects criminal offenses of speech or expression to this type of legal oversight.  

 10. Finally, the technical details of how monetary fines are to be assessed are not anchored in the bill in any clear fashion, which could lead to arbitrary and discriminatory denial of funding. 

Conclusion

The proposed legislation in question carries great harm and is particularly damaging to Israeli democracy, in that it violates many basic rights: freedom of political expression, freedom of artistic expression, academic freedom, freedom of demonstration, the right of minority groups to free cultural expression and to self-realization. The sponsors of the bill have attempted to write into law a specific ideological position as indisputable historical truth, and to prohibit a variety of contrary positions and opinions. All this has been done through an attempt to delegitimize those who disagree with the sponsors' positions, as if disagreeing with those positions is automatically and necessarily harmful to the state.

We urge the committee to categorically reject this damaging piece of legislation, and to ensure the protection of Israeli democracy, of freedom of speech, and of pluralism of thought and opinion.


Sincerely yours, 

Attorney Debbie Gild-Hayo


Director of Policy Advocacy
ACRI 

Attorney Dan Yakir

Chief Legal Counsel
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