November 23, 2010


To the Honorable MK Reuven Rivlin
Speaker of the Knesset
The Knesset, Jerusalem

Re: The “Acceptance Committees in Communal Villages” Bill


Dear Mr. Speaker,

1. Before the proposed amendment to the Cooperative Societies Ordinance (Amendment No. 8) 5771 – 2010 is advanced in the Knesset for its second and third readings, we turn to you and ask that to use the full weight of your influence in convincing the government and members of Knesset to withdraw the bill from consideration under its current formulation, lest it become a dark stain upon the law books of the State of Israel. 

2. The proposed law is anti-democratic, and severely and disproportionately harms basic constitutional rights. Additionally, some of the bill's sponsors have explicitly stated that the intention behind the legislation is to ensure exclusively Jewish communities – a result to be expected from the wording of this bill.  Such intention bears the clear stamp of racism. 

3. The proposed legislation would allow communal villages or community expansions (adjacent to a kibbutz or moshav) of up to 500 homes to screen residency applicants seeking to live there.  There are hundreds of such communities scattered throughout all of Israel.  Most are not defined by any special social characteristics.  All were built on public land, and given to the communities' cooperative societies without a public tender.

4. According to the proposed legislation, an acceptance committee would be authorized to reject a residency candidate on the basis of broad, poorly-defined criteria, such as: social suitability to community life, suitability to the fabric of social and cultural life, or any other acceptance criteria set in the charter of the community. 

The Violation of Constitutional Rights

5. The proposed law violates four constitutional rights:


The proposed law violates the constitutional right to equality:


6. The law authorizes acceptance committees to differentiate between individuals based on inappropriate considerations, amounting to illegitimate discrimination.  Despite the addition of Article 6c(3), which prohibits discrimination against a residency candidate on the basis of nationality, race, religion, sex or disability, the screening criteria included in the law are so broadly and poorly defined that they allow for the rejection of almost any individual candidate. For example, the acceptance committee could reject an applicant because his/her residency would damage the social-cultural fabric of the community, even in communities devoid of any special, defining social characteristic. Our experience over the last ten years has shown us that such terminology is an accepted code-phrase for discrimination against various societal groups. First and foremost, it refers to Israel's Arab population but it also includes people of Mizrahi origin, the elderly, immigrants, people with lesser economic means, same-sex partner families, single-parent families, people with mental disabilities, people with specific political opinions, and/or people with different standards of religiosity.   

7.  Beyond the discrimination suffered by some of the residency applicants, the very use of acceptance committees represents an unacceptable method of screening candidates, as many people do not even attempt to join these communities because of the acceptance committees and the invasion of privacy entailed in the acceptance process. 

8. Though Article 6c(3) supposedly removes the fear of any illegal discrimination, it offers no protection against discrimination on the basis of marital status, age, sexual orientation, country of origin, political outlook or party affiliation. A request from Knesset members to amend the article in this vein was rejected by the committee without any explanation or rationale given, since, according to its sponsors, the bill does not permit discrimination in any case.

9. The infringement of equality is even more serious, considering that the land in these communities is used for more than just housing. The state allows and encourages residents to use housing lots for tourism and for income-generating businesses, such that equal economic opportunity is denied to that portion of the population that is denied admission into the community.

On the right to equal access to public resources, see HCJ 6698/95 Ka'adan v. Israel Lands Administration, PD 54(1) 258 (2000); HCJ 244/00 New Dialogue Society for Democratic Dialogue v. Minister of National Infrastructure PD 56(6) 25 (2002).


The proposed law violates the constitutional right to human dignity and the constitutional right to liberty:


10. The constitutional rights to liberty and to autonomy of choice, which lie at the core of the constitutional right to human dignity, are violated as a result of this law, since the law would limit the right of an individual to choose his/her place of residence according to his/her own free will.  The subjugation of the individual's will to determine his/her place of residence in deference to the will of an acceptance committee is a dramatic and profound infringement of individual autonomy, uncharacteristic of democratic societies.  On the contrary, most developed countries are struggling against discriminatory and exclusionary practices in the private market, whereas here such discrimination is given legitimacy, even when the communities in question are built on state-owned land.

11. That freedom in choosing a place of residence is a component of human dignity has already been established by Justice Or: “This right of a person to shape his life and his destiny encompasses all of the central aspects of his life - where he will live, what work he will do, with whom he will live, and what he will believe. It is central to the condition of each and every individual in society. It is a necessary expression of the value of each and every individual as being a world of his own. It is essential to the self-definition of each individual, in the sense that the entirety of the choices of each individual define the personality and life of the individual. Recognition of a person's right to autonomy is a basic ingredient in our legal system, as the legal system of a democratic country ... It constitutes one of the central expressions of the constitutional right of each person in Israel to dignity, which is grounded in the Basic Law: Human Dignity and Freedom.”   

CA 2781/93 Da'aka v. Carmel Hospital, PD 53(4) 526, 570 (1999). See also HCJ 1661/05 The Gaza Coast Regional Council v. The Knesset of Israel, PD 59(2), 481 (2005).


The proposed law violates the constitutional right to property:


12. The law would make the transfer of property rights from current residents in communal settlements to new perspective residents subject to the approval of the acceptance committee. Thus, the individual’s commercial right to sell his property rights to another would be violated by this law. 

13. The law also violates the right of the individual to acquire property rights in hundreds of communal villages and expansion communities, effectively denying the individual of his right to acquire common public property in favor of private corporate interests. Justice Cheshin has already ruled that: "Each and every individual in society has a vested interest in the public property – lands intended for the public interest – which implies that society is prohibited from expropriating this interest unless expressly authorized by statute or by the Constitution… The principle that ‘there shall be no violation of the property of a person,’ as per section 3 of the Basic Law: Human Dignity and Liberty may also apply to the individual’s right to public property.”


HCJ 5016/96 Horev v. Minister of Transport, PD 51(4) 1, 152 (1997).

The proposed law violates the constitutional right to privacy:


14. The law violates the constitutional right to privacy, in that anyone who wants to live in one of the hundreds of communal villages or community expansions in Israel must reveal intimate details about himself and his family to others as a condition of acceptance into the community. This invasion of privacy is especially felt in the application process, where acceptance committee members, i.e. potential future neighbors, are exposed to the candidate’s sensitive, personal information. 

15. Additionally, the severe invasion of privacy itself constitutes an exclusionary chilling effect, since there are many potential applicants who would not want to expose their personal details to a group of strangers. This is especially true for population groups who jealously guard their privacy because of social intolerance, including: people who had gotten in trouble with the law in the past and are attempting to rehabilitate and reintegrate into society, people with a history of mental illness hospitalization, carriers of HIV virus, anyone discharged or excused from military service for any reason, gays and lesbians, transgenders, and so forth.

The Violation of Rights is Disproportionate


16. Any violation of constitutional rights must be grounded in law and must meet the test of proportionality: such violation can only be imposed for an appropriate purpose, it must be consistent with the values of the State of Israel, and it must not infringe the right any more than necessary.


The Violation is not Explicitly Grounded in a Law


17. While the law in question would authorize acceptance committees to carry out an acceptance process, the criteria set down in the law for screening out unacceptable candidates are so broad and poorly defined – such as social suitability or suitability to the socio-cultural fabric of communal life – as to effectively place the sole discretion of the acceptance rationale in the hands of the acceptance committee. Regarding this, Prof. Barak has written: “Legislation stating that human rights will be restricted at the discretion of a certain person does not meet the minimum requirement of the limitation ‘in accordance with the law’ in our jurisprudence. According to this approach, the demand that the limitation on the human right be ‘in accordance with the law’ is of great importance. It is not only a formal requirement (formal rule of law), it also comprises a substantive requirement… The substantive nature is examined in the context of the role of the law as a system to guide and direct human conduct.” 

Aharon Barak, Interpretation in Law, Part Three, (Nevo, 1994), pp. 490-491.  See also HCJ 11163/03 Supreme Monitoring Committee for Arab Affairs in Israel v. Israeli Prime Minister  (Not yet published, 27.2.06).

Lack of Appropriate Purpose Befitting the Values of the State of Israel 


18. The law does not serve an appropriate purpose. The following are the purposes that have been mentioned in the context of the proposed law:


Establishment of exclusively Jewish communities


19. It has been argued that the communal villages were established for the purpose of Jewish settlement.  As you know, according to Ka'adan ruling, it is impermissible to discriminate against an individual and prevent him from living in a communal village on the basis of his not being Jewish.  This constitutes prohibited racial discrimination, which is incompatible with democratic values.


Protecting communal life in small communities


20. It has been argued that the purpose of the law is to protect those small communities organized around communal life from factors that could undermine or sabotage community life. This objective might be appropriate regarding small, remote villages located far from population centers in which the community represents the main source of support for residents, or in communities with unique, defining social characteristics, or in communities that constitute a cooperative.  But as we explain below, these are the exceptions whereas the proposed law would apply to hundreds of villages and community expansions without any justification. The law is overly broad and draconian, and cannot be considered a proportionate measure toward promoting the above purpose. It is of the Talmudic category “Tafasta meruba, lo tafasta” – reaching for everything and grasping nothing. 


Separation and maintaining homogeneity


21. It has been argued that the law will allow each community to preserve its social fabric. Such a purpose is inappropriate in a democracy. Germane to this subject, Justice Procaccia recently ruled that: "the right of various societal groups to preserve their self-expression in the realm of culture, religion, and tradition, and in preserving their way of life as a means of strengthening their unique identity, is not to be construed as a vested right to self-isolation, to closeness, or to the rejection and distancing of the other. The constitutional protection of the individual's personal autonomy grants him membership in a broader social framework.  The relative nature of personal autonomy is designed to permit coexistence between individuals and to grant them the ability to live together through concessions, through mutual respect, without coercion, all the while preserving cultural uniqueness...  The great evil of separated and segregated housing, and the creation of closed communities self-isolated within their own cultural walls, is that it helps foster discrimination and social alienation. It is liable to weaken the social fabric of our society. Separation and segregation between different societal groups foster hostility and enmity.”    

HCJ 10907/04 Solodoch v. City of Rehovot (from 1.8.10), paragraphs 131-133.


22. Moreover, the concept of “separate but equal” is no longer acceptable within the democratic worldview, for the moral reasons listed above and because any policy of “separate but equal” inherently leads to inequality and discrimination.  In the Ka'adan case, Chief Justice Barak noted that: "Indeed, the combination of the unequal consequence of the policy and unequal considerations driving it, together form a critical 'mass' of inequality, a 'mass' that can by no means be canceled out or mitigated by the respondents' fundamental readiness to allocate land for a separate Arab rural communal settlement.”

HCJ  6698/95 Ka'adan v. Israel Lands Administration, ibid., p. 280; See also HCJ 1067/08 Noar KeHalacha v. Ministry of Education  (dated 08/06/2009), paragraph 24.


Analysis of Article 5c(4) - Social Suitability


23. Even from the sponsoring legislator's point of view – that acceptance committees are essential for protecting those small communities organized around communal life from factors that could undermine such life – the requirement that the applicant must pass the test of social suitability is not proportionate, and is not legally valid.

24. First, there is no causal relationship between the law and its desired purpose.  Screening procedures cannot necessarily predict whether candidates will integrate well into the community, even if candidates have undergone diagnostic or graphology testing.  Often these tests rely on prejudiced and stereotypical impressions by members of the acceptance committee or test administrators.

25. The acceptance committee is comprised of private individuals with no training to predict how well a candidate might integrate into the community, and without knowledge of how to analyze the professional opinions submitted to the committee. Among the committee members are individuals whose reasons for being there are entirely unclear, such as a representative of the Jewish Agency (especially in light of the claim that the law does not seek to establish communities exclusively for Jews). Proposals to appoint professionals to the acceptance committees, such as community social workers, were rejected by the MKs. 

26. Moreover, the fact that most of the committee members are local community residents represents a fault in the process itself. The state has delegated its draconian authority to revoke an individual's right to live in the place of his/her choosing, in a community built on public land, and placed it in the hands of private individuals, who clearly have a conflict of interest.  It is impossible for a committee member to consider all the relevant material in good faith, as the law requires, when he or she have a personal stake in the results of the decision. 

27. Second, the screening process is required also for villages and community expansions without any special or exceptional features of community life, such that the effective purpose of screening is not the protection of communal life, but rather the exclusion of unwanted populations from the community and preserving “the quality of our neighbors.” This applies to relatively large communities as well, whose population could well exceed 2,000 residents. The pretense that such a large group of people, including the next generation of residents, would be committed to a particular vision of communal life is without rational basis and is purely speculative.

28. In a portion of these communities, apartments are currently rented out without any acceptance procedures, so that people who are not members of the cooperative society are already living in the community without being subject to an acceptance committee.  In a number of the community expansions, the residents take no part in the collective communal life of the adjoining kibbutz or moshav. 

29. Third, even if there is a relationship between the law and its purpose, it is nevertheless draconian and violates individual rights more than minimally necessary. For example, the law was originally intended to apply solely to communities in the Negev and the Galilee, but over the course of hearings it was expanded to include communal villages and community expansions throughout Israel. The law does not distinguish between communities that rely to a large extent on communal life due to their physical isolation (if such communities exist in Israel) and communities that are suburbs situated near cities and other cultural and entertainment centers.  

30. Additionally, the size of the community in which candidates may be examined for being suitability to community life is significantly larger than in a previous case brought before the Supreme Court (whose outcome is still pending), where the Israel Lands Administration argued in favor of the practice.  According to their position, grounded in an Israel Lands Council resolution, the goal of protecting community life would be satisfied if a candidate's suitability could be tested in communities of up to 120 family homes (as opposed to the 500 homes in the proposed law.) According to the Israel Lands Council decision, a community with between 120-500 homes would only be able to reject a candidate if there were evidence that he intended to harm local community life.

31. In any case, there are less harmful measures that could be taken in order to protect local community life, such as amending the acceptance process so that candidates are made aware of what is expected of them, or having candidates sign a declaration stating their intention to respect the rules of community life, if such exist.

32. In light of the points above, this article of the law is unconstitutional and is not legally valid.


Analysis of Article 5c(5) – Suitability to the Socio-Cultural Fabric of Community Life


33. Article 5c(5) is included in the law to protect the homogeneous nature of the community, and it has no place in the law books of a democratic country. The article serves no appropriate purpose whatsoever, and the only values it promotes are segregated housing and social exclusion of the other.  Such a broadly defined and draconian provision is effectively a license to discriminate against people on the sole basis of their being different from local residents. It is obvious that this article would primarily hurt members of various minority groups. 

34. It is important to note that in some cases, even without the proposed law, the state can allocate land for the purpose of building homogeneous communities. However, this only applies in those specific cases where the community is a minority group closed-off to the general culture, and requests a separate community in order to protect its culture from that of the majority.  The courts have protected the right to cultural preservation and have ruled that it is permissible to allocate land for the establishment of exclusively ultra-Orthosox and exclusively Bedouin populations.  To realize this goal, there is no need for any acceptance committee.

See HCJ 528/88 Avitan v. Israel Lands Administration, PD 43(4) 297 (1989); HCJ 4906/98 Free People Society for Freedom of Religion, Conscience, Education and Culture v. Ministry of Housing, PD 54(2) 503 (2000).


35. In light of the points above, this article of the law is unconstitutional and is not legally valid.


Analysis of Article 5c(6) - Unique Characteristics of the Community or Conditions in the Community Charter


36. When a smaller communal village is established for a particular societal group or for a particular substantive purpose, the Israel Lands Authority can specify acceptance criteria for the community in its allocation conditions. For example, if it was decided to establish a communal village for rehabilitating drug addicts, the ILA could set acceptance criteria including that the candidate be a drug addict, and that he/she be found appropriately suited for life in a rehabilitation community by the opinion of a social worker.  But this too does not require the work of an acceptance committee or the granting of discretionary authority to such a committee through legislation.  The ILA is currently authorized to allocate land for appropriate public purposes under the Israel Lands Authority Law.   

37. Contrary to this, when land is allocated to a cooperative society for establishing a community – open to the broader public and without a specifically defined substantive purpose – it should be forbidden to give the cooperative society discretionary authority to determine in its charter any conditions that would limit admission into the community, since that would clearly constitute a mechanism for preserving homogeneity and for excluding unwanted populations. 

38. For example, we saw how this possibility was exploited by the village of Mitzpeh Aviv in the Misgav region, which in its charter wrote that the community “embraces the values of rural settlement, Zionism, Jewish tradition, the values of the State of Israel as a Jewish and democratic state in the spirit of the Declaration of Independence, tolerance and human dignity."  The conditions for acceptance into the community changed substantially with the new charter, such that anyone seeking to join the community would have to declare that he shared the values listed above and the goals of the cooperative society as presented in the charter.  It is clear that the purpose of this clause was to prevent Arab citizens, who do not ascribe to the Zionist worldview, from living in the community.

39. Therefore, the granting of authority to establish additional acceptance criteria beyond those established by law, would give the cooperative societies broad discretionary powers to set whatever criteria appealed to them, with minimal oversight of the Registrar of Cooperative Societies, who is neither a constitutional law expert nor someone qualified to weigh the necessary checks and balances between freedom of association and the constitutional right to equality.

40. In light of the points above, this article of the law is unconstitutional and is not legally valid.


Conclusion


41. The Acceptance Committee Bill is a draconian piece of legislation that severely infringes constitutional rights without appropriate purpose and to a disproportionate extent. The law promotes values of racism against minorities, discrimination and physical segregation. It is incompatible with democratic values, and if passed, it will become a dark stain on the law books of the State of Israel.


In light of the above, we urge you to take action vis a vis the government and Knesset members in order to remove this legislation from consideration, or to substantially amend the bill. 

Sincerely,


Attorney Dan Yakir

Chief Legal Counsel 

ACRI

Attorney Gil Gan-Mor
Head of Right to Housing Project

ACRI

